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Opinion for the Court filed by PoscH, JubGE, with whom SiLLIMAN, DEPUTY
CHIEF JUDGE, and ALDYKIEWICZ, JUDGE, join.

Opinion for the Court
PoscH, JUDGE:

Petitioner Abd al Hadi al-Iraqi, also known as Nashwan al-Tamir, is being
tried at Naval Station Guantanamo Bay, Cuba, on charges for alleged war crimes
committed over a ten-year period through October 2006. The allegations
include conspiracy with Usama bin Laden, also known as Osama bin Laden, and
others, which resulted in deaths in Afghanistan of eight American
servicemembers, two U.S. persons, coalition servicemembers, and numerous
civilians.

At its core, this case concerns allegations of an appearance of partiality in
the three judges who presided over petitioner’s case. The three judges are
Captain John K. Waits, U.S. Navy; Colonel Peter S. Rubin, U.S. Marine Corps;
and Lieutenant Colonel Michael D. Libretto, U.S. Marine Corps. It is contended
that the appearance of partiality stems from the job search activities of both the



first judge (Judge Waits) and Law Clerk Matthew Blackwood (LC Blackwood),?!
who served all three judges. The three main issues before us are (i) whether
Judge Waits’” application for an immigration judge position was disqualifying,
(i) whether Judges Libretto and Rubin were disqualified because of LC
Blackwood’s job search, and (iii) whether Judges Libretto and Rubin were
required to recuse themselves.

Petitioner filed with our Court a Petition for Writ of Mandamus and
Prohibition and Application for Stay of Proceedings, pursuant to the All Writs
Act, 28 U.S.C. § 1651(a); the 2009 Military Commissions Act, 10 U.S.C. § 950f;
and Rule 22 of this Court’s Rules of Practice (2016). Pet’r Br. 1 (Sept. 13,
2019). He alleges “irreparable injury,” id. at 2, 19-21, 44-46, from a taint
originating after the first thirty-three minutes of proceedings, id. at 6, 8, 46. He
contends that the taint springs from then-Presiding Judge Waits’ search for
employment as an immigration judge and acceptance of an offer for a U.S. Navy
civilian job and from LC Blackwood’s employment search and acceptance of a
job offer from the United States Attorney’s Office (USAO) for the Western
District of Missouri. See id. at 2-3. Relying on In re Al-Nashiri, 921 F.3d 224
(D.C. Cir. 2019), petitioner argues that the judge’s and the law clerk’s searches
for employment resulted in an appearance of partiality causing a taint over his
proceeding, thus requiring vacatur of the convening orders, Pet’r Br. 6; Reply
19 (Oct. 23, 2019), and dismissal of charges, Pet’r Br. 41. Respondent argues
that we should deny the mandamus petition, remand for implementation of the
remedy at AE 158R, and decline to order vacatur of the convening orders and
dismissal of charges. Resp’t Br. 18 (Oct. 8, 2019).

After reviewing the parties’ briefs and military judge rulings, we deny the
petition for a mandamus writ and remand the case to the military commission for
action not inconsistent with this opinion.

I. Statement of the case

On June 2, 2014, the convening authority referred the charges and
specifications sworn against petitioner to a non-capital military commission.
Charge Sheet at Block VI. The sworn charges and specifications are as follows:
() denying quarter (one specification), 10 U.S.C. §8 950t(6); (Il) attacking
protected property (one specification), 10 U.S.C. 950t(4); (111) using treachery
or perfidy (three specifications), 10 U.S.C. 8 950t(17); (IV) attempted use of
treachery or perfidy (one specification), 10 U.S.C. § 950t(28); and (V)
conspiracy with Usama bin Laden, Ayman al Zawahiri, Mohammed Atef, Khalid
Shaikh Mohammad, and other individuals to commit: terrorism; denying

! During the entire period of his employment with the Office of Military Commissions Trial
Judiciary (OMCTJ), LC Blackwood served in an “attorney-advisor” position. Resp’t Br. 4-5
(Oct. 8, 2019); Tr. 2953. Based on party representations that the attorney advisor functioned
as a law clerk, see Resp’t Br. 4 & n.21, 5; Pet’r Br. 2-3, 11-12 (Sept. 13, 2109), we identify
and consider LC Blackwood as a law clerk in our analysis.
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quarter; using treachery or perfidy; murder of protected persons; attacking
protected property, civilians, and civilian objects; and employing poison or
similar weapons to force the United States, its allies, and non-Muslims out of
the Arabian Peninsula, Afghanistan, and Iraq (one specification), 10 U.S.C. 8
950t(29). Id. at Block Il, Contin. Sheet at 8-12. The charge sheet includes
sixty-three paragraphs of common allegations in support of charges (I1) through
(V). Id. at Block Il, Contin. Sheet 1-7. Judge Waits arraigned petitioner on
June 18, 2014; petitioner reserved entry of his plea. Tr. 16-109.

On September 13, 2019, Al-Hadi (i) petitioned our Court for a writ of
mandamus and prohibition and (ii) applied for a stay of proceedings. Pet’r Br.
1-2. The main point in the brief was that relief was warranted because
continued litigation “overseen by a judicial officer that should have recused
himself, and . . . based on orders issued by judges who should have been
disqualified, creates an irreparable injury.”? Id. On October 8, 2019,
respondent filed its brief in opposition arguing, in general, that (i) petitioner
has not met the requirements for a writ of mandamus, (ii) Appellate Exhibit
(AE) 160K (a recusal motion) was appropriately decided, and if not, that we
remand with instructions for detail of a new judge, (iii) the reconsideration
remedy at AE 158R be implemented by the commission, and (iv) we find vacatur
or dismissal to be inappropriate relief. See Resp’t Br. 18-19. On October 23,
2019, petitioner filed his reply maintaining his contentions.

On October 3, 2019, we granted a limited stay on petitioner’s
application,® Order (CMCR Oct. 3, 2019), and subsequently denied
reconsideration, Order (CMCR Oct. 7, 2019).

When he filed his writ, pending before the military commission were three
motions for dismissal (AEs 157, 158, 160) and a defense motion to compel

20n September 14, 2019, Chief Judge Burton appointed Judges Silliman, Aldykiewicz, and
Posch to petitioner’s case. Order 1 (CMCR Nov. 1, 2019). The Chief Judge’s two-year
appointment, however, had previously expired on May 25, 2019, and was not renewed, nor
did the Secretary of Defense appoint a new chief judge. Id.; see Regulation for Trial by
Military Commissions § 25-2d-e (2011 ed.). This Court addressed the resulting lack of
conformity in the September 2019 appointments, with Acting Chief Judge Silliman
reappointing himself and Judges Aldykiewicz and Posch to petitioner’s case on October 29,
2019. Order 2 (CMCR Nov. 1, 2019). The panel appointed by the Chief Judge had issued
three orders: (i) a Court Order Granting Limited Stay (Oct. 3, 2019), (ii) a Court Order
Denying Reconsideration of its October 3, 2019, Order (Oct. 7, 2019), and (iii) a Court Order
Granting Respondent’s Request to Submit Oversized Brief and Supplement its List of
Documents for Consideration (Oct. 18, 2019). Order 1 (CMCR Nov. 1, 2019). On October
31 and November 1, 2019, petitioner’s reappointed panel “conferred, reconsidered the [three]
orders and voted to ratify and reaffirm each.” Id. at 2. On December 10, 2019, the Secretary
of Defense reappointed Judge Burton as Chief Judge.

3 The limited stay permitted the military judge “to issue rulings and orders on pending

motions, and [allowed] the parties [to] continue to file documents with the military
commission as directed by the military commission judge.” Order (CMCR Oct. 3, 2019).
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discovery (AE 155). On September 19, 2019, Judge Libretto denied AE 160, a
defense motion for disqualification and vacatur of all orders by Judge Libretto
based on allegations that Judge Libretto’s impartiality “could reasonably be
questioned.” AE 160K at 22. On October 1, 2019, he denied AE 157, a motion
to dismiss alleging that the Convening Authority was disqualified based on his
personal interest in the case’s outcome. AE 157P at 23. On October 4, 2019,
the military judge (i) denied AE 158, a dismissal motion alleging that an
“appearance of partiality” pervaded Al-Hadi’s entire commission, yet (ii)
permitted “reconsideration of any rulings and orders issued by Judge Waits
[and] specifically identified by the Defense as warranting review.” AE 158R at
21. Also on October 4, 2019, the military judge (i) denied a defense motion
filed on October 3, 2019, to abate all proceedings, or alternatively, for
indefinite continuation of “all litigation deadlines and . . . [cessation] of
additional rulings” pending our resolution of his mandamus petition, and (ii)
stated that filings beyond established deadlines in AE 110S would be considered
on a case-by-case basis. AE 179A.

On October 21, 2019, the military commission clarified and extended the
deadline for relief granted in AE 158R in response to the defense concern over
its ability under the 2009 Military Commissions Act to seek reconsideration of
Judge Waits” Military Commission Rule of Evidence (Mil. Comm. R. Evid.) 505
rulings on classified information. AE 158T. Judge Libretto stated that AE
158R was a sua sponte determination by the commission “that reconsideration of
any Mil. Comm. R. Evid. 505 order or ruling issued by Judge Waits is warranted
based solely on the identification of such orders or rulings by the Defense.
Accordingly, there is no statutory prohibition with regard to the specific relief
granted in AE 158R.” Id. at 1-2. He added that in the AE 158R order, the
commission “has allowed for the prospect that any rulings or orders deemed
favorable to the Defense may stand and not be subject to further litigation
before this Commission . . . [while those] the Defense considers to be
unfavorable will be fully reconsidered by this Commission upon request.” Id. at
3. The discovery motion to compel (AE 155) remains outstanding. On October
23, the military commission issued a 5th Amended Litigation Schedule setting
December 13, 2019, as the next filing deadline. AE 110V,

D.C. Circuit pleadings. On October 15, 2019, petitioner filed with our
superior court three pleadings under Case No. 19-1212: (i) a Petition for a Writ
of Mandamus and Prohibition for vacatur of the convening order for his military
commission, alleging that the employment search of Judge Waits and LC
Blackwood “create[d] the appearance of bias under R.M.C. [Rule for Military
Commissions] 902(a),” (ii) an Emergency Motion to stay military commission
proceedings pending resolution of his October 15, 2019, petition filed in the
United States Court of Appeals for the District of Columbia Circuit (D.C.
Circuit), and (iii) a Motion for Abeyance of his October 2019 mandamus
petition before the D.C. Circuit pending our resolution of his September 13,
2019, mandamus writ. On November 6, 2019, the D.C. Circuit granted



petitioner’s motion for a stay of military commission proceedings and motion
for abeyance of the writ petitioner filed in the D.C. Circuit. Order, No. 19-1212
(D.C. Cir. Nov. 6, 2019) (per curiam).

We consider petitioner’s mandamus and prohibition writ that is before us.
Il. Statement of facts
A. Background

The sworn charges and specifications concern allegations of law of war
violations committed from about 1996 through about October 2006, in the
context of and associated with hostilities. See Charge Sheet at Block Il &
Contin. Sheet. The United States alleges, in general, that petitioner was
involved in hostile actions committed by al Qaeda and the Taliban in
Afghanistan, Pakistan, Iraq, Turkey, and elsewhere, id.; helped draft the
governing rules for al Qaeda and formulate its objectives, Charge Sheet,
Common Allegations at 1 12-13; coordinated hostile operations with and
provided support and funding to al Qaeda and the Taliban, id. at {{ 2, 5-63; and
served as liaison to “al Qaeda in Iraq,” id. at § 55-63, and the Taliban, id. at | 9,
and as an al Qaeda representative to the Taliban’s “Arab Liaison Committee,”
id. at § 15. The hostile actions included inter alia: (1) car and human suicide
bombings, use of roadside improvised explosive devices, and attacks that killed,
in Afghanistan, eight American servicemembers and two U.S. persons, id. at |
27, 31, 36, 41, 53, and at least six coalition servicemembers, id. at 1 34, 40,
46-47, 51, and injured many U.S. and coalition servicemembers and civilians,
id. at 17 31, 34, 36, 40, 46-47; (2) a cash reward that resulted in the Taliban
assassinating a United Nations worker who petitioner knew to be a civilian, id.
at 1 43; (3) the ordering of a videotape of an attack that was made into a
propaganda film showing a U.S. soldier dying, id. at § 38; (4) funding in support
of an assassination plot against Pakistani President Pervez Musharraf, id. at |1
23, 54; and (5) destruction of the ancient Buddha statutes in Afghanistan, with
petitioner leading the al Qaeda element, id. at | 16.

Judge Waits presided over petitioner’s commission from June 3, 2014,
through October 31, 2016; Judge Rubin presided from November 1, 2016,
through June 12, 2018; Judge Libretto was detailed on June 13, 2018. See AEs
001, 001A, 001B; AE 151C at 1. Judge Libretto presided over his first session
on September 9, 2018. AE 160K at 2-3. On January 13, 2020, he recused
himself because of plans to search for federal employment with various federal
agencies, “some” of which might create the appearance of a conflict in light of
Al-Nashiri.* J. Libretto Mem. on Recusal (Jan. 15, 2020). Judge Libretto has
not been replaced because of the stay issued by the D.C. Circuit on November 6,

4 Despite his recusal, Judge Libretto remarked that he was “convinced” of his ability to
preside over petitioner’s commission “in an entirely neutral and unbiased manner as [he]
ha[d] thus far.” J. Libretto Mem. on Recusal (Jan. 15, 2020).
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2019. Order, In re: Nashwan al-Tamir [Al-Hadi], No. 19-1212 (D.C. Cir. Nov.
6, 2019) (per curiam). LC Blackwood worked for all three military commission
judges while employed by the Office of Military Commissions Trial Judiciary
(OMCTJ). See Tr. 2959. He generally performed the same role during his
approximately four-year service in the OMCTJ, from about August 2014 through
about December 2018. Tr. 2953. “All military judges who have presided over
[petitioner’s] Military Commission” and “[a]ll” OMCTJ law clerks assigned to
support the presiding judges are or were Department of Defense (DoD)
employees. AE 160K at 8.

The United States has been continuously represented in petitioner’s
commission by uniformed judge advocates from the armed services, employed
by the DoD. Id. at 15. The Chief Prosecutor was (and is) a uniformed judge
advocate and DoD employee. Id. The United States also was represented
between 2014 and 2016 by two attorneys from two USAOs, who were detailed to
the Office of the Chief Prosecutor and under the Chief Prosecutor’s supervision.
Id. at 15 & n.32. Neither of these attorneys were detailed from the USAO for
the Western District of Missouri or the Western District of Texas.®> Id. at 15
n.32; see id. at 3-4. No Department of Justice [DoJ] attorney represented the
United States in petitioner’s case during the time period when LC Blackwood
applied for various Assistant U.S. Attorney (AUSA) positions at several USAOs.
Id. at 15 n.32. Since July 7, 2016, all detailed prosecutors to petitioner’s
commission have been DoD employees. Id. at 8. All attorneys currently
detailed to defend petitioner are DoD employees. Id.

B. Judge Waits®

In sum, Judge Waits was the presiding judge on petitioner’s case (i) from
when he began seeking DoJ employment in about August 2014 (when he applied
for eleven immigration judge positions)’ until January 2015 (when two of these
offices finally contacted him),® and (ii) from when he began seeking civilian
employment with the U.S. Navy in about April 2016 (when he applied for a
Code 20 position) through about November 2016 (when he began negotiating his

5 The two Assistant U.S. Attorneys (AUSAs) assigned to Al-Hadi’s case between 2014 and
2016 were from the Western District of Oklahoma and the District of Utah. Resp’t Br. 2.

6 See generally Tr. 2977-3024 (testimony on August 24, 2019).

"In a preliminary response to the government’s “formal written request,” the Department of
Justice [DoJ] has stated that Judge Waits “applied to a number of immigration judge
positions with the Executive Office of Immigration Review in September of 2014.”
Appellate Exhibit (AE) 151C at 3 (emphasis added).

8 Judge Waits first testified that he believed the Denver and Miami offices contacted him in
January 2017 but he apparently was mistaken about the year because in the same discussion
he said there was a lapse of “four months” between his application (in August 2014) and
these two notifications. Tr. 2992, 3018. Later, he clarified the two notifications were made
in January of 2015. Tr. 3023-24; see AE 158R at 8.
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start date after his selection).® Tr. 2987-88, 3018. Judge Waits never disclosed
to the parties that he was seeking a job after retirement from the military. Tr.
3018-19; see Tr. 3021; AE 158R at 9. Nor did Judge Waits disclose that he had
accepted the Code 20 Navy position. Tr. 3019; AE 158R at 9.

Judge Waits’ first full interview with either party to petitioner’s case was
on August 24, 2019, when he testified before the commission. Tr. 2983. As
presiding judge over petitioner’s case, from arraignment in 2014 to about
December 2016, Judge Waits was “physically present” mostly in Naples, Italy.
Tr. 2979-80. Judge Waits recalled there were two prosecutors on petitioner’s
case, one “on loan” from the DoJ, and an Army prosecutor. Tr. 2985.

1. Judge Waits and the immigration judge positions at the
Department of Justice

In 2014, USAJOBS announced an opening for immigration judges
nationwide; the open period for submission of applications was probably the last
two weeks of August and maybe the first week of September 2014. Tr. 2985-86,
2989-90. Judge Waits submitted a single application for positions in eleven
cities.'? Tr. 2986, 2988. An application packet “typically” would have included
a resume, cover letter, and maybe veteran documents; he did not recall if the
immigration application included a writing sample. Tr. 2986-87. Judge Waits’
resume identified “the commission assignment as one of [his] experiences,”
starting from May 2014 (the date of his detail) until August 2014 (the date of
his immigration resume). Tr. 2987. His resume gave a brief general description
of a commission, “used the name Abd al Hadi al-lraqi,” and stated that Judge
Waits was “the only Navy or Marine Corps judge detailed to a commission at
that time.” Tr. 2987-88.

% Code 20, the Navy designation for Criminal Law, is the division within the Office of the
Judge Advocate General of the Navy (Navy OJAG) that “oversees all aspects of military
justice policy within the Department of the Navy.” U.S. Navy Judge Advocate General Corps
(Navy JAG Corps), https://www.jag.navy.mil/organization/code_20.htm (last visited Apr. 15,
2020).

10 Judge Rubin “did not apply to any civilian positions while presiding” over petitioner’s
case. AE 151C at 4. As of August 21, 2019, Judge Libretto had not applied for DoJ or
Department of Defense (DoD) positions and indicated no present intention to do so, Tr. 2614,
although he has since recused himself, see supra text accompanying note 4.

1 Judge Waits had a statutory retirement date in October 2017, Tr. 3006; he began the
retirement process in the October/November 2016 timeframe, Tr. 3007.

2 The eleven cities to which Judge Waits testified having applied to for an immigration judge
position were Denver, Miami, Memphis, Pittsburgh, Atlanta, Arlington, Charlotte, Orlando,
San Antonio, Kansas City, and Dallas. See Tr. 2994. While he did not recall, Tr. 2994-95,
Immigration Judge Candidate Assessment Sheets show that he also applied for a Houston
position. AE 155B, Attach. B at 16-34.


https://www.jag.navy.mil/organization/code_20.htm

Judge Waits did not recall when he opened his USAJOBS account, nor
whether the eleven immigration judge jobs were the first jobs to which he
applied via USAJOBS. Tr. 2986. He received confirmation of his submission
for the immigration jobs “within a few days,” recalling an automatically
generated email from the Office of Personnel Management (OPM). Tr. 2988.
He understood the email confirmation to mean that his application had been
accepted. Id. Judge Waits “assumed that [he] was under consideration from the
time that [he] submitted the applications.” Tr. 2992. In January 2015, the
Denver office, and probably the Miami office, notified him that he was “no
longer under consideration.” 1d.; AE 158R at 8; see supra note 8. He received
no further communication at all on the other nine applications, which was his
usual experience with USAJOBS and OPM—*at some point you just assume that
you’re no longer under consideration.” Tr. 2992. The DoJ never requested an
interview and never made any employment offer to Judge Waits for an
immigration judge position. Tr. 3023. Judge Waits did not know if he was
under consideration for four months, up to January 2015, because he did not
know the agency’s “internal procedures.” Tr. 2992; see Tr. 3024.

Judge Waits did not recall applying to any other USAJOBS while on
petitioner’s case. Tr. 2994-96. In April 2016, he applied for employment
through the OPM Administrative Law Judge Register in a process similar to the
USAJOBS process, including as to the types of documents submitted. Tr. 2996.
He did not apply to the agencies listed in the discovery requests and recalled
submitting no other USAJOBS applications beyond the immigration judge
positions in the eleven cities. Tr. 2995-96; see supra note 12.

2. Judge Waits and the Navy civilian job

After military retirement, Judge Waits was hired into a “new position,” as
Civilian Deputy Director of the Office of the Judge Advocate General of the
U.S. Navy (Navy OJAG), Criminal Law Division, Code 20, Tr. 3008, and he
began on January 9, 2017, Tr. 3011. This was a policy position, not
prosecutorial. Tr. 3024, 3122. Judge Waits testified that the division’s role is
neutral, and it thus has no “interest in the outcome of any particular . . . military
commission.” Tr. 3024.

The Navy OJAG announced this position through direct email to the entire
Navy Judge Advocate General (JAG) Corps; Judge Waits did not know how the
position was advertised outside the JAG Corps but testified that it was not
announced through USAJOBS. Tr. 3009. Judge Waits thought he submitted his
application to Code 66 (civilian personnel) of the Navy OJAG, which was
responsible for hiring at that time.*® Tr. 3009-10. In his testimony, Judge Waits
described how the Navy OJAG fit into the broader DoD organization:

13 Code 66, the Navy designation for Performance Management, is the division within the
Navy OJAG that currently provides support for performance management, training, awards,
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Q. And what organization is Code 66 within?

A. The Office of the Judge Advocate General of the Navy.
Q. And is that within the Department of Defense?

A. Yes.

Tr. 3010. He submitted his application “around April of 2016.” Tr. 3016.
There was no cooling-off period between the time Judge Waits retired and the
time he could apply. Tr. 3011. In his resume for the Navy position, Judge
Waits listed his commission experience in “pretty much the same language” as
was used in his DoJ immigration judge application. Tr. 3010. In about May
2016, Tr. 3016-17, a panel interviewed him in Naples via Video Teleconference
(VTC), Tr. 3012-14. Judge Waits received an offer in about October 2016 and
was informed by a low-level Code 66 Navy employee. AE 158R at 9; Tr. 3016.
Judge Waits then requested retirement from the military and began negotiating
his start date with “very low-level people.” Tr. 3017.

3. Ethical considerations

Judge Waits testified that he never allowed “any extrajudicial influence to
influence [his] decision making.” Tr. 3021. Nothing gave him concern that a
“possible” federal employment opportunity “could be substantially affected by
any of [his] rulings in [petitioner’s] case.” Tr. 3022-23. Within nine days after
the April 16, 2019, issuance of the Al-Nashiri opinion, Judge Waits “sua
sponte” contacted the OMCTJ Staff Director (Mr. F) and provided information
he “thought was relevant and needed to be disclosed based on the findings” in
Al-Nashiri.** Tr. 2981; see AE 158R at 9. He asked how to “proceed to make
this information known to the commission” and testified that he intended to
achieve notification to the parties. Tr. 3020. On April 25, 2019, the
prosecution informed Al-Hadi’s defense team of Judge Waits’ employment
search with the DoJ and the U.S. Navy while he was detailed to petitioner’s
commission. AE 155, Attach. B; see also AE 151C at 1-2; AE 158R at 9.

Judge Waits also testified that the trial judiciary’s policy on conflicts of
interest was “to follow all of the ethical canons applicable to judges
everywhere.” Tr. 2997. “[I]t never occurred to” him that he “had even the

and civilian work life programs. Navy JAG Corps, https://www.jag.navy.mil/organization/
code_66.htm (last visited Apr. 15, 2020).

14 Judge Waits testified that he notified the OMCTJ of his job applications about one to two
weeks after the Al-Nashiri decision. Tr. 2981; see Tr. 3019-20. The Al-Nashiri decision was
issued on April 16, 2019; nine days later, on April 25, the government notified the defense in
an email of Judge Waits’ applications for employment. AE 155, Attach. B; AE 151C at 1-2;
AE 158R at 9. Accordingly, Judge Waits in fact made notification of his job search activities
within nine days of the Al-Nashiri decision.
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appearance of a conflict of interest in this instance.” Tr. 2998; see Tr. 2999;
AE 158R at 8 (finding “Judge Waits did not recognize a need to disclose his
applications to the parties because he did not believe there was any conflict”
and that Judge Waits “did not view the DOJ as a party” before the Al-Nashiri
decision). Given “the nature of the assignment process within the military
justice system to which he was accustomed, [Judge Waits] did not see a need to”
disclose his job search. AE 158R at 9; see Tr. 2997-98. Judge Waits testified
that it “was a surprise to judges writ large” that “the very act of applying for
this [immigration judge] job [was] an appearance of a conflict of interest.”*®

Tr. 2999. Given how the Al-Nashiri opinion looked at the issue, he “would have
recognized [his job search] as a conflict of interest” under the circumstances
and “would have disclosed it.” Tr. 2997. Judge Waits believed that he “was
impartial in fact.” Tr. 2998.

Conflicts of interests with law clerks “was never an issue” for Judge
Waits. Tr. 2999. “[T]here wasn’t any reason to -- to put out specific guidance
to follow the ethical standards applicable to attorneys and the judicial canons
applicable to judges. Everyone was expected to follow them.” Id.

C. Judge Libretto'®

Judge Libretto is stationed at Parris Island, South Carolina. Tr. 2622. He
spent about twenty days in the trial judiciary office in Washington D.C. between
June 13, 2018 (when he was detailed to OMCTJ) and August 21, 2019 (the date
he gave additional voir dire testimony). Tr. 2623. When present in the trial
judiciary office, he sat in one or two available offices located on the same floor
as trial judiciary staff (which included LC Blackwood), but was located
“[a]lmost across the building” from staff. Tr. 2642.

During the relevant time, Judge Libretto had direct contact with his
attorney advisors (law clerks) including Mr. F, who was Judge Libretto’s
“primary” contact. Tr. 2633-34; see Tr. 2616. He testified that Mr. F and law
clerks drafted documents for him and he “[a]most always” made revisions to
varying degrees depending on need. Tr. 2634. Judge Libretto’s law clerks
“certainly” provided opinions regarding how to rule on a motion. Tr. 2635.

Judge Libretto further testified that he familiarized himself with the
nearly four years of prior proceedings by reading through material in
petitioner’s case and through discussions with LC Blackwood, Mr. F, law clerk
T, and the new law clerk hired in March 2019. Tr. 2626. The material he read
included rulings, id., “the vast, vast majority” of transcripts, Tr. 2627, and

15 Judge Waits, however, “wouldn’t have discussed [the matter] with any judges because it --
it didn’t occur to [him] that it was a problem.” Tr. 2999.

16 See generally Tr. 2612-50 (testimony on August 21, 2019); Tr. 2602-09 (summarizing
background to testimony).
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“some” closed session transcripts, Tr. 2628. Judge Libretto reviewed this
material in the first month of his detail to Al-Hadi’s case. Tr. 2627-28.

Before issuing AE 119 on June 29, 2018 (a docketing order on outstanding
motions), Tr. 2630-31, Judge Libretto spent “[p]Jrobably collective four or five
days” in the trial judiciary D.C. office, see Tr. 2632. He “likely” reviewed
“pertinent records associated with what was outstanding at the time,” and
discussed with law clerks outstanding filed motions and what needed to be
addressed in August 2018. Tr. 2631. He did not “affirmatively” instruct that
outstanding rulings be re-drafted “from scratch.” Tr. 2636; see Tr. 2636-37.
Moreover, the “majority” of the motions at issue in AE 119 were long pending
and “waiting to be argued initially”; Judge Libretto thus “suspect[ed] . . . [that]
there was no work on them previously.” Tr. 2636.

Regarding the Mil. Comm. R. Evid. 505 summary, substitution, and
redaction process for classified information, Judge Libretto was involved in one
ex parte prosecution presentation in January 2019 concerning AE 140, and he
reviewed the source document at issue on this occasion. Tr. 2638-39. While
presiding over petitioner’s case, he was unaware if his staff had “participated in
meetings with the prosecution . . . [regarding] [Mil. Comm. R. Evid.] 505
summaries or substitutions.” Id.

Over the past twelve years, to include after October 2018 when he had a
military retirement brief, Judge Libretto conversed informally with
acquaintances or friends at the DoJ and DoD as he would run into them, Tr.
2614-16, about “what life is like” in their positions, Tr. 2616. These
conversations “did not involve the prospect of [] future employment” and there
was no follow-up. Tr. 2616.

Ethical considerations. Judge Libretto testified that the trial judiciary’s
policy for conflict screening “before an individual is detailed to work on a case”
was essentially the obligation of the individual “as an attorney and a military
judge,” Tr. 2618, to exercise his or her “professional responsibility to identify
any conflicts that may exist,” Tr. 2619. He testified there was a “process in
place, particularly for military judges . . . in order to ferret out and identify
potential conflicts.” Id. He considered the process being followed to be the
trial judiciary’s policy. See id.

Judge Libretto never sought ethics advice on petitioner’s commission
from “an ethics hotline or someone in the larger JAG organization,” Tr. 2645,
and did not pursue any steps to vet conflicts regarding LC Blackwood, Tr. 2646-
47. He did not believe he ever “had an occasion to discuss matters with an
independent ethics counselor that [had] not been satisfactorily vetted or
discussed with an ethics counselor within the trial judiciary.” Tr. 2646. As a
military judge, he consulted “[p]rimarily other judges” when faced with an
ethics or conflict issue, Tr. 2644, and he consulted “the larger Navy JAG
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organization” one time about serving “as an adjunct faculty member,” Tr. 2645-
46. As a practicing attorney, he probably contacted a hotline or Navy JAG for
ethics advice. Tr. 2645.

D. LC Blackwood?

LC Blackwood currently is an AUSA for the Western District of Missouri.
Tr. 2926, 2971. Before his current position, he worked as a law clerk (attorney-
advisor) for the OMCTJ. Tr. 2927. He worked as an OMCTJ law clerk from
about August 2014 to about January 2017 as an active duty Marine Corps judge
advocate, and as a federal civilian employee from about January 2017 to about
sometime in December 2018. AE 160K at 2-3, 6; see Tr. 2927, 2953. His
federal civilian position was a term position scheduled to expire in September
2019 “[a]t one point.” Tr. 2941, 2971. LC Blackwood did not know if term
staff positions in the OMCTJ were extended, and he was concerned about having
no job. Tr. 2942.

LC Blackwood provided legal support to Judges Waits, Rubin, and
Libretto. See Tr. 2959. He testified that in the OMCTJ he generally “would
conduct research, draft proposed orders and rulings, get guidance from the judge
on how he [the judge] wanted a particular ruling to come out based on the case
law, follow [the judge’s] instruction, [and] forward [the proposed drafts] up to
the reviewing process.” Tr. 2960. He also stated he was involved in the Mil.
Comm. R. Evid. 505 process concerning the handling of classified information.
Tr. 2960-61. LC Blackwood worked on petitioner’s case, Tr. 2927, and also
wrote some proposed orders in United States v. Al-Nashiri when he began
working in the OMCTJ, Tr. 2967.

Judge Rubin, the second military judge in petitioner’s case, stated in a
written declaration that

[a]s attorney-advisor, [LC Blackwood] provided day-to-day
assistance and counsel to me during the performance of my judicial
duties. [He] had a broad range of duties such as: conducting legal
research, reviewing and managing filings, reviewing classified
information, attending conferences and hearings, interacting with
counsel and staff, and preparing draft orders and rulings. He was an
invaluable sounding board, confidant, and advisor to me. While [LC
Blackwood] was privy to, and intimately involved in, my judicial
decision-making process, | made all decisions and rulings in the
case.

AE 158H, Attach. B. Judge Libretto testified that in issuing rulings (i) he relied
on his law clerks who assisted in drafting, and (ii) he conversed “with one or all

17 See generally Tr. 2924-76 (testimony on August 24, 2019).
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of them collectively in coming to a conclusion that [he made] independently,”
Tr. 2633, and that (iii) LC Blackwood was not permitted “to make judicial
decisions for the commission,” see Tr. 2950. At Naval Station Guantanamo
Bay, LC Blackwood attended hearings with Judge Libretto, researched issues,
and consulted with him on “issues that were the subject of litigation,” whether
in an open or closed session. Tr. 2642-43.

LC Blackwood began looking for outside employment in about
“winter/spring 2018.” Tr. 2945. He applied for both prosecutorial and general
counsel-type positions. Tr. 2971-72. Beyond that to which he testified on
August 24, 2019, LC Blackwood did not “informally negotiate for employment.”
Tr. 2972.

1. LC Blackwood and the U.S. Attorney’s Office for the Western
District of Missouri

a. Application

On July 31, 2018, Tr. 2932, USAJOBS posted an AUSA position opening
in the Western District of Missouri “to handle terrorism and national security
related investigations and prosecutions.” AE 160C, Attach. C. LC Blackwood
submitted his application on the same day. Id. at Attach. H; Tr. 2933. He
created the resume at attachment F to AE 160C in early 2018 “and then tweaked
it” later.® Tr. 2950. In this resume, when he stated that he was “a senior staff
attorney to the military judge presiding over a contested military commissions
case,” Tr. 2951, LC Blackwood was referring to petitioner’s case, Tr. 2952.

In his cover letter, LC Blackwood indicated (i) his long-term goal was to
work as a criminal AUSA, (ii) he had worked on national security cases in the
OMCT]J, (iii) his “breadth of experience” had prepared him for the offered
position, Tr. 2933-34, and (iv) he had “considerable experience working on
complex criminal and national security related issues,” including experience in
national security information that was acquired in the OMCTJ, Tr. 2936. His
application included a writing sample from his work as a reserve judge advocate
before the U.S. Navy-Marine Court of Criminal Appeals. AE 158R at 5; AE
160C, Attach. G.

18 C Blackwood discussed two resumes during his testimony: (i) a 2018 resume for his
AUSA job in the Western District of Missouri and (ii) an earlier resume when he transitioned
from a military to civilian employee in the OMCTJ. See Tr. 2950, 2953, 2956-57; AE 160C,
Attach. F. The OMCTJ resume was created in “probably 2016.” Tr. 2956-57. It referenced
work on Al-Nashiri and Al-Hadi and stated that LC Blackwood had provided “feedback to the
military judge on extensive classified discovery in accordance with [Military Commission
Rule of Evidence (Mil. Comm. R. Evid.)] 505.” Tr. 2953; AE 160A (corr.), Attach. B. When
he converted to the OMCTJ civilian position, LC Blackwood applied for no other jobs. Tr.
2957.
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b. Interview

LC Blackwood interviewed for the AUSA position in the Western District
of Missouri on August 9, 2018, at a VTC site at the Executive Office for the
U.S. Attorneys (EOA) in Washington, D.C. Tr. 2936-37; AE 160L, Attach. B at
2. He did not know if the DoJ owned the office space where he was
interviewed. Tr. 2937. LC Blackwood was alone during his VTC interview and
no EOA employees participated, although one administrative person let him in
and assisted with the VTC connection. Tr. 2938; AE 160K at 6. In the Western
District of Missouri, a hiring committee consisting of senior and supervisory
AUSAs “interview and select candidates subject to [U.S. Attorney] approval.”?®®
AE 160J, Attach. B at 2. LC Blackwood recalled that the U.S. Attorney for the
Western District of Missouri, Criminal Division Chief, and Deputy Criminal
Division Chief (Deputy Chief) were present, among others. Tr. 2938. The
Deputy Chief, and now Deputy U.S. Attorney for the Kansas City USAO, Chief
of Criminal Division, and LC Blackwood’s current supervisor, interviewed LC
Blackwood, AE 160L, Attach. B at 2, and “was involved” in his hiring, AE 158Q
at 2. LC Blackwood was not aware whether national security prosecutors were
involved in his interview. Tr. 2938.

Regarding the Deputy Chief, in “2016 or so” in response to a “direct
request” from the DoJ’s Capital Case Section, he was made “available” as a
“privilege review filter team” attorney in Al-Nashiri if mental health became an
issue in that case, especially on sentencing.?® AE 160L, Attach. B at 1. On
April 12 and 13, 2017, the Deputy Chief traveled to Washington D.C. to
determine his level of interest in the Al-Nashiri filter team. 1d. About this
time, he learned that Mr. Mark A. Miller was the lead prosecutor in Al-Nashiri.
See id. Mr. Miller had been the Deputy Chief’s supervisor earlier, from when
the Deputy Chief was assigned to the Narcotics Unit in the USAO until about

¥ In general, the AUSA hiring process at a U.S. Attorney’s Office (USAO) outside the D.C.
area involves seven steps: (1) posting by the USAO of an announcement through the DoJ
Office of Attorney Recruitment and Management (OARM) portal, (2) submission of
application packets through the U.S. Attorney Staffing system or by email to a “local email
box,” (3) interviews and selection by the “individual” USAO, which has “delegated authority
to establish [its] own hiring procedures,” (4) approval of final selections by the “individual”
U.S. Attorney, (5) submission of Human Resources and Security documents to the DoJ
Executive Office for U.S. Attorneys for review and transmittal to the OARM Director, (6)
approval of “onboarding” by OARM “pending completion of a full background
investigation,” and (7) issuance by OARM of the “final offer letter” and notification to the
USAO, which arranges an enter-on-duty date. AE 160J, Attach. B at 1-2; see also AE 160K
at 7. Neither the United States Attorney General (AG) nor Deputy AG is “personally
involved in the selection or approval of individual AUSAs” for hire in a USAQO outside the
National Capital Region. AE 160J, Attach. B at 2; see also AE 160K at 7.

2 In its notice, the government recognized the information about the Deputy Criminal
Division Chief for the USAO for the Western District of Missouri and his potential role in
Al-Nashiri as “new information, not previously provided to the Defense, which may serve as
a basis for a motion for reconsideration of AE 160K.” AE 158Q at 2.

16



December 2002. 1d. He stopped working for Mr. Miller in about 2003 when Mr.
Miller transitioned to New Orleans. Id. During their joint time, they “worked
together routinely and acted as trial partners on two separate capital cases.” Id.

During the Deputy Chief’s April 2017 D.C. visit, he was scheduled to
meet with Mr. Miller and Brigadier General Mark S. Martins, the Chief
Prosecutor of Military Commissions. Id. He met with persons from the Office
of the Chief Prosecutor (OCP), “read some basic materials about the [Al-
Nashiri] case, and then provided generalized thoughts about how the sentencing
case might be constructed and how a filter team would operate within that
construction.” 1d. After the OCP meeting, he received read-ons at the DoJ for
access to “certain” classified information in the event the read-ons were later
required. Id. at 2. April or May of 2017 was the last time the Deputy Chief
corresponded with OCP about his potential role in Al-Nashiri, id. at 2, and the
filter team was not yet established as of October 7, 2019, AE 158Q at 1.

The Deputy Chief has performed “no work” on Al-Nashiri. AE 160L,
Attach. B at 3. Nor has he been officially detailed to, or assigned “tasks or
directives” on, Al-Nashiri or any other commission. Id. He has not taken the
oath required of attorneys serving as prosecutors in military commission cases,
pursuant to 10 U.S.C. 8 949g and R.M.C. 807. Id. He has not been integrated
into OCP at all: he has no OCP office, phone, email address, or computer server
access. Id. He has made no appearance in a military commission, has “not been
identified on the record” in Al-Nashiri, and has not “drafted, reviewed,
contributed to, or signed any military commission filing.” 1d. The Deputy
Chief also has had “no involvement” in the Al-Hadi prosecution. AE 158Q at 1.

In LC Blackwood’s interview for the AUSA position in the Western
District of Missouri, lasting less than one hour, the Deputy Chief asked to which
commission LC Blackwood was assigned, thought LC Blackwood indicated Al-
Hadi, and told LC Blackwood that he (the Deputy Chief) was identified as a
“possible filter attorney” in Al-Nashiri. AE 160L, Attach. B at 2. This was the
entire discussion on military commissions during the interview, which lasted
“no more than a handful of seconds.” Id. The Deputy Chief “shared [his]
thoughts about hiring [LC Blackwood] with the United States Attorney.” Id. He
talked to no one else about hiring LC Blackwood until October 3, 2019, when
counsel for both parties in Al-Hadi contacted him. Id. The Deputy Chief “knew
nothing” about and “had never met” LC Blackwood until just before the August
9, 2018, interview. Id.

In his interview, LC Blackwood highlighted his trial judiciary experience

with classified information and discussed his writing experience gained from all
his legal experience. Tr. 2938-39. After his interview, LC Blackwood provided
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the names of Judge Waits, Judge Rubin, and Associate Dean Lisa Schenck of
The George Washington Law School as references.? Tr. 2939.

c. Offer, acceptance, and notification to judge

On August 31, 2018, a “contingent formal offer” was made, which LC
Blackwood accepted on the same day. AE 160C, Attach. B. A “firm offer” via
telephone call was made in November 2018 after completion of a “suitability for
employment and background investigation.” Tr. 2963, 2968. He began working
in the USAO for the Western District of Missouri in early January 2019. Tr.
2926-27. LC Blackwood testified he took a pay cut of approximately $40,000
by accepting the AUSA position. Tr. 2941.

LC Blackwood “[p]robably” told the OMCTJ Staff Director (Mr. F) first
about his search for “other jobs” in “[p]robably August” of 2018 because Mr. F
was his senior in the OMCTJ, Tr. 2962, although the topic could have come up
earlier, Tr. 2949. LC Blackwood told Mr. F, in general, about the types of jobs
to which he was applying, including the USAO positions and the Naval Criminal
Investigative Service position. Tr. 2962-63. He told Mr. F shortly after August
31, 2018, the date of his acceptance of the AUSA position, that he had accepted
a “tentative offer” from the U.S. Attorney for the Western District of Missouri.
Tr. 2963; AE 160C, Attach. B. This is the only job offer LC Blackwood
accepted. Tr. 2973.

Judge Libretto had no recollection of “when or if” Mr. F disclosed to him
that LC Blackwood had accepted an AUSA position. Tr. 2609. He was unaware
before November 2018 of LC Blackwood’s interest in working for the DoJ or the
DoD. Tr. 2647. At a November 2018 session, he recalled informally asking LC
Blackwood about his long-term plans and learned for the first time of LC
Blackwood’s upcoming transition to the DoJ as an AUSA.? Tr. 2643-44. On
May 6, 2019, the prosecution informed Al-Hadi’s defense counsel, upon
information and belief, that LC Blackwood had taken an AUSA position

2 Judge Waits testified that LC Blackwood “probably” asked him to be a job reference but he
did not know when and he never talked to potential employers. Tr. 3004. Judge Rubin
recalled no conversations with LC Blackwood about his job search and stated he was not
asked to be a reference. AE158H, Attach. B; see AE 158R at 6 (finding similar facts). LC
Blackwood testified he would not have used Judge Rubin as a reference without first talking
to him but remembered no specifics of their conversation. Tr. 2961. Judge Libretto did not
know if LC Blackwood listed him as a reference, was not contacted by any potential
employer, and did not know whether any other trial judiciary member was listed as a
reference. Tr. 2647-48. LC Blackwood listed Associate Dean Schenck because she had
knowledge of his grades when he attended The George Washington Law School for an LLM,
or master’s degree, in National Security and because he had spoken to her directly about
coordinating classes and at social events. Tr. 2939-40.

22 A Rule for Military Commissions (R.M.C.) 803 session was held on November 6 and 9 of

2018. R. of Trial, vol. 1, cover sheet. LC Blackwood, however, said he informed Judge
Libretto of his new job in about September 2018. Infra Part I1.D.1.d.

18



“immediately following” his OMCTJ employment but had no information yet
about LC Blackwood’s “employment search while he was . . . [a] clerk for the
military commissions.” AE 155, Attach. C.

d. Duties after acceptance of job offer

LC Blackwood testified that his “daily” OMCTJ responsibilities “didn’t
change” after he applied for outside jobs. Tr. 2963. He testified that in about
September 2018, he told then presiding Judge Libretto about the position he
“was going to” but LC Blackwood did not “think [his daily responsibilities]
changed based on the interaction.” Tr. 2963-64. When he learned of LC
Blackwood’s new AUSA job, “[t]o the extent that he was already transitioning
off the case at that point, or he was about to be, [Judge Libretto] didn’t take any
action.” Tr. 2644. Nor did he instruct anyone to screen LC Blackwood from
petitioner’s case. Id. Concerning the matter before us, LC Blackwood reviewed
the pleading instructing him to testify, the government notice of his
employment, and the transcript up to page 2611, the point where defense
counsel requested sequestration of Mr. F. Tr. 2964.

Judge Libretto could not “definitively state” when LC Blackwood “ceased
working” on petitioner’s case because inter alia “there was no one individual
that provided advice to [him] on any given issue.” Tr. 2609. Rather, Mr. F, LC
Blackwood, and law clerk T (a second attorney advisor) “would work together in
providing any support [Judge Libretto] directed, and normally [Mr. F] would
function as the final sounding board on issues presented to [Judge Libretto].”
Id. Yet, he understood that LC Blackwood “significantly reduced his
participation in [petitioner’s] case immediately or shortly after the November
[2018] session of [petitioner’s] commission.” Id. In any event, Judge Libretto
testified that LC Blackwood, Mr. F (his supervisor), and law clerk T
participated in “certain matters” on petitioner’s case after LC Blackwood
applied to the AUSA position in Missouri until his departure from the OMCTJ—
that is, from July 31, 2018, through late November or early December of 2018.2
Tr. 2608; see AE 160K at 6; AE 158R at 6.

Between August 31, 2018 (when LC Blackwood accepted the AUSA
“contingent formal” job offer), and November 29, 2018 (about when he departed
the OMCT]J), petitioner’s military commission issued twenty-four rulings or
orders. AE 160K at 6; AE 160C, Attach. B. Fourteen rulings and orders are
non-substantive, involving “administrative matters, session scheduling,
docketing, or excusal of defense counsel.” AE 160K at 6. Ten are
substantive.?® Id. They generally concern some defense counsel excusals and

Z LC Blackwood departed the OMCTJ “before the holidays in December [2018],” and he
remained on the payroll until he used up his accrued annual leave. Tr. 2942-43.

% The attachment to AE 160K includes a list of substantive and non-substantive rulings and
orders. The non-substantive list includes sixteen rulings and orders, including AE 1241 and
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petitioner’s ability to attend hearings in light of his medical issues. The ten
substantive rulings and orders are as follows: (1) Second Interim Order, AE
099NNN (Sept. 27, 2018) (clarifying minimum information for health status
reports on Al-Hadi); (2) Order, AE 125 (Sept. 27, 2018) (directing a government
course of action to ensure Al-Hadi’s presence at scheduled sessions given his
“fluctuating medical conditions” restricting transportation); (3) Trial Conduct
Order, AE 129 (Oct. 24, 2018) (directing sixty-day notice for defense counsel
excusal); (4) Order, AE 125F (Nov. 6, 2018) (directing medical assessment on
whether Al- Hadi can be safely transported to and attend military commission
sessions and an updated course of action on transportation); (5) Order, AE 131
(Nov. 29, 2018) (directing additional testimony on medical issues and
accommodations on access to counsel and participation in proceedings in the
long-term); (6) Trial Conduct Order, AE 133 (Nov. 29, 2018) (directing status
report of all current and pending detailed defense counsel); (7) Ruling, AE 128B
(Dec. 11, 2018) (denying Defense Motion to Prohibit Anonymous Witness
Testimony); (8) Ruling, AE 099YYY (Dec. 26, 2018) (denying Defense Motion
to Reconsider AE 099TT, a ruling denying Defense Motion to Abate Proceedings
Until [Petitioner] is Physically Competent to Stand Trial); (9) AE 1241 (Sept.
20, 2018) denying defense request (i) to withdraw without prejudice AEs 019,
024, and 027 on striking and dismissing certain common allegations and
charges, and (ii) to add to docket AE 1021 on reconsideration of denial of
motion to compel access to counsel in recovery facility, and (iii) to grant
defense request to add to docket AE 121 concerning a neurosurgery mitigation
expert); and (10) AE 126E (Oct. 26, 2018) (denying continuance where medical
assessment allowed petitioner’s transportation to sessions with
accommodations). Id. & Attach.

2. LC Blackwood and other job applications

In addition to the AUSA position in the Western District of Missouri, LC
Blackwood applied for eight other AUSA positions via USAJOBS,?® AE 160K at
4, and submitted his first application about one year before he began work as an
AUSA, Tr. 2945. He was invited to interview, and was interviewed, at Six
offices, namely, the (1) Southern District of Florida (Miami), (2) Western
District of Texas, (3) Northern District of New York, (4) Southern District of
West Virginia, (5) District of Minnesota, and (6) District of Nevada. Tr. 2947;
AE 160K at 5. All six interviews “probably” were held before July 31, 2018,
when he applied to the Western District of Missouri. Tr. 2948. LC Blackwood

AE 126E. These two rulings, however, are substantive and were mistakenly included in the
non-substantive list.

% The eight other AUSA positions to which LC Blackwood applied were in the (1) Southern
District of Florida (Miami) (2) Western District of Texas, (3) Northern District of New York,
(4) Southern District of West Virginia, (5) District of Minnesota, (6) District of Nevada, (7)
Western District of Virginia, and (8) Eastern District of Virginia. AE 160K at 4; Tr. 2943,
2947.
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took leave from work to interview in-person for the Miami position, while the
other interviews were either telephonic or by VTC at the EOA. 1d. He did not
tell the OMCTJ about his in-person Miami interview. Id. LC Blackwood did
not receive an offer from the Miami office. AE 160K at 5; see Tr. 2949. He did
receive “an initial or tentative offer” from the Western District of Texas in
about mid-July 2018, AE 160K at 5, but declined due to “[lI]ocation,” Tr. 2949-
50.

On January 19, 2018, LC Blackwood applied to the National Security
Division within the DoJ, Pet’r Mot. to Supp. Rec., Attachs. B-C (email and
cover letter) (Nov. 5, 2019), but “never heard back from anyone,” AE 160l,
Attach. B. LC Blackwood also applied to six executive branch agencies during
the summer of 2018, including the Naval Criminal Investigative Service
(NCIS).?® AE 160K at 5. Only the NCIS invited him to an interview. Tr. 2946.
He applied in about July or August of 2018, interviewed at Quantico, but NCIS
did not extend an offer. Tr. 2946-47; AE 160K at 5; see Tr. 2972.

3. Ethical considerations

While employed by the OMCTJ, LC Blackwood “was aware” that the issue
resulting from the disqualification of Judge Vance Spath, Colonel, U.S. Air
Force, in Al-Nashiri had been “percolating.” Tr. 2968. Before searching for
outside employment, LC Blackwood

researched the ethics rules for judicial employees as well as read
the published advisory opinions on uscourts.gov relating to whether
applications alone create a conflict of interest and whether a
conflict of interest is created by accepting a position at one U.S.
[A]ttorney’s [O]ffice while working as a law clerk for a different --
in a different district.

Based on those, [LC Blackwood] concluded that no conflict of
interest was created by [his] applications or by accepting a position
at the Western District of Missouri.

Tr. 2974. The published advisory opinions upon which LC Blackwood relied
were the “official formal advisory opinions of the Judicial Conference
Committee.”?” 1d. LC Blackwood was unaware of (i) “any policies regarding

% |n addition to the Naval Criminal Investigative Service, LC Blackwood applied to the
following executive branch agencies: (1) Department of Homeland Security, (2) Federal
Bureau of Investigation, (3) U.S. Immigration and Customs Enforcement, (4) National
Security Agency or National Geospatial Agency, and (5) Defense Intelligence Agency (DIA).
AE 160K at 5; Tr. 2945-46. He applied to DIA in approximately 2017. AE 151C at 4.

2T First established in 1922 under a different name, the Judicial Conference of the United
States (Judicial Conference) is “the national policy-making body for the federal courts.”
United States Courts, Governance & the Judicial Conference, https://www.uscourts.gov/
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potential conflicts of interest raised by an outside job search at the trial
judiciary” and (ii) “paper policy specific to the trial judiciary beyond the
general ethics rules.” Tr. 2975. Judge Libretto was unaware of any “written
policy” to identify conflicts when a law clerk seeks outside employment but
stated that, informally, the clerk would follow his or her “professional
obligations as a licensed attorney.”?® Tr. 2621.

LC Blackwood testified he never “attempt[ed] to influence the military
judge for an extrajudicial purpose” while employed by the OMCTJ. Tr. 2974.
He also stated that the “various military judges” issued commission “rulings and
orders,” not him. Tr. 2975.

E. AE 160K disqualification motion (Sept. 19, 2019)

Judge Libretto denied petitioner’s motion for recusal. AE 160K at 22. He
found there was “simply no discernible link of any substance or import between
.. . the United States Attorney for the Western District of Missouri, and
[petitioner’s] case.” Id. at 21. He concluded that his recusal was not required
by LC Blackwood’s (i) application and acceptance of an AUSA job?® or (ii)
application for employment with a DoD agency. Id. at 20-21. This two-part
ruling was based on several conclusions, which follow.

1. LC Blackwood and the Western District of Missouri job

In concluding that his recusal was not required on account of LC
Blackwood’s application to, and acceptance of, an offer for employment as an

about-federal-courts/governance-judicial-conference (last visited Apr. 15, 2020). “It
prescribes ethical norms for federal judges as a means to preserve the actual and apparent
integrity of the federal judiciary.” United States v. Microsoft Corp., 253 F.3d 34, 111 (D.C.
Cir. 2001) (en banc) (per curiam).

% Judge Libretto was “certain” that attorney or staff candidates for OMCTJ employment with
conflicts “would be identified in the normal hiring process,” although he was “not overly
familiar with” and had no control over this process. Tr. 2620.

2 Assuming that the DoJ was a party to petitioner’s commission based “solely” on Al-
Nashiri, Judge Libretto concluded that

[LC Blackwood’s] application for and acceptance of employment as an AUSA
in the office of the United States Attorney for the Western District of Missouri
would not lead a reasonable, disinterested person or third-party observer with
knowledge and understanding of all the facts and circumstances to the
conclusion that this Military Judge should have disqualified or recused himself
from presiding over this Military Commission due to the appearance of a lack
of impartiality arising from [LC Blackwood’s] search for and acceptance of his
current employment.

AE 160K at 20-21.
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AUSA for the Western District of Missouri, Judge Libretto, in general, made
four primary points.

(i) First he observed that the “structure” of military commission practice
is different from the federal judicial system. Id. at 13. Further, as in military
courts-martial practice, the defense organization and the trial judiciary in the
military commission system are independent organizations. Id. at 14. Judge
Libretto also highlighted that military commission judges are DoD employees,
id. at 13, “hav[ing] no fixed terms and are subject to normal re-assignments
(even as a prosecutor or defense attorney),” id. at 14. In contrast, Article 111
federal judges are “members of a separate branch of the federal government”
and “appointed for life.” Id. at 14.

(it) Second, as to who was a party to petitioner’s case, Judge Libretto
essentially found that the DoJ made no substantive contribution in the decision
to hire LC Blackwood as an AUSA for the Western District of Missouri. See id.
at 16-19. He acknowledged similarities between Al-Hadi’s case and Al-Nashiri
and observed that Al-Hadi’s commission applies “the same statute and rules of
procedure and evidence as the al Nashiri military commission.” Id. at 16. As in
Al-Nashiri, DoJ attorneys also would represent the United States if any
“interlocutory appeal, extraordinary writ, or appeal on the merits in this case
were” filed in federal court. Id.

Judge Libretto considered the salient facts in Al-Nashiri to be the military
judge’s: (a) “application for and acceptance of an immigration law judge
position,” where the United States Attorney General (AG) “personally acted on
and approved” the application, (b) communication and negotiation of his start
date with the DoJ’s Executive Office for Immigration Review (EOIR) for more
than one year, and (c) that both (a) and (b) occurred while the military judge
was presiding over Al-Nashiri’s commission.®® Id. By way of contrast, Judge
Libretto had not applied for employment with “any component of the [DoJ]”
while presiding over petitioner’s commission. Id. He also concluded that

neither the [AG] nor the Deputy [AG] had anything to do with [LC
Blackwood’s] selection or appointment as an AUSA in the Western
District of Missouri. [LC Blackwood] was interviewed and hired

directly by the U.S. Attorney for the Western District of Missouri,

with the [DoJ] essentially relegated to handling the paperwork to
complete the hiring action.

Id. at 16-17.

% QOrganizationally, the DoJ’s Executive Office for Immigration Review (EOIR) comes
directly under the Deputy AG, at the same level as, for example, the National Security
Division, Federal Bureau of Investigation, and Criminal Division. AE 160B, Attach. D.
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(iit) Third, Judge Libretto concluded that a different standard applied to a
law clerk’s employment search than a military judge’s. Id. at 17 (citing Jud.
Conf. of U.S. Comm. on Codes of Conduct, Advisory Op. 74, “Pending Cases
Involving Law Clerk’s Future Employer” (June 2009), Guide to Jud. Policy,
Vol. 2B ch. 2, at 110 [hereinafter Advisory Op. 74]). He interpreted Advisory
Opinion No. 74 as “suggest[ing] that a law clerk need only be excluded from
participating in a case involving a potential employer when an offer of
employment has been extended and either has been, or may be, accepted by the
clerk.” Id. (second emphasis added). Accordingly, “only” LC Blackwood’s
acceptance on August 31, 2018, of the AUSA job offer raised the specter of
disqualification. Id. “[M]ere applications” did not require disqualification or
exclusion. Id.

Judge Libretto added that LC Blackwood’s acceptance of the AUSA
position in Missouri “would only be problematic if someone from that
particular U.S. Attorney’s Office was involved in some meaningful way in
[petitioner’s] case, such as serving as counsel for the United States in
[petitioner’s] Military Commission.” Id. at 18 (citing Jud. Conf. of U.S. Comm.
on Codes of Conduct, Advisory Op. 81, “United States Attorney as Law Clerk’s
Future Employer” (June 2009), Guide to Jud. Policy, Vol. 2B ch. 2, at 121
[hereinafter Advisory Op. 81]). Judge Libretto distinguished the instant case
factually from Al-Nashiri and other cases cited by petitioner, see id. at 16-18,3%
finding that LC Blackwood’s search for an AUSA position was not problematic
for two main reasons. One, neither of the USAOs in Missouri and Texas, which
had extended offers to LC Blackwood, had assigned any of their attorneys to the
Office of the Chief Prosecutor of Military Commissions to prosecute petitioner’s
case. Id. at 17-18. Two, no DoJ attorney had made an appearance as United
States counsel in petitioner’s case during LC Blackwood’s entire AUSA job
search. Id. at 18. Accordingly, “even if the [DoJ], writ large, is considered a
party to this Military Commission due to the [AG’s] involvement generally with
military commissions, this Commission cannot reasonably expand the definition
of a ‘party’ to the United States Attorney for the Western District of Missouri

7.

(iv) Fourth, Judge Libretto concluded that a “reasonable, disinterested,
well informed, objective observer with knowledge of all the facts and
circumstances” would not question his (Judge Libretto’s) impartiality. 1d. at 19.
He distinguished petitioner’s case from Al-Nashiri because the judge in Al-
Nashiri “was essentially directly hired by the [AG], someone with a definite
connection and interest in the outcome of that military commission.” Id. Also,
the military judge in Al-Nashiri (Judge Spath) negotiated with the DoJ for

81 Judge Libretto distinguished Hall v. Small Bus. Admin., 695 F.2d 175 (5th Cir. 1983);
Parker v. Connors Steel Co., 855 F.2d 1510 (11th Cir. 1988); and Miller Indus., Inc. v.
Caterpillar Tractor Co., 516 F. Supp. 84 (S.D. Ala. 1980), as cases not involving acceptance
of employment with a USAO having no involvement in the case before the judge. AE 160K
at 18.
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employment while he was “engaged in what amounted to a very public battle of
wills with the [assigned] defense attorneys.” Id. Judge Libretto found the
following three facts to be especially determinative. One, LC Blackwood did
not use a writing sample from petitioner’s commission as occurred in Al-
Nashiri, meaning LC Blackwood was not trying to “parlay” his commission
work into an AUSA position. Id. at 19-20. Two, LC Blackwood’s direct
supervisor, the OMCTJ Staff Director (Mr. F), was a member of the judiciary
team and “would surely [have] serve[d] to limit any” effort by LC Blackwood to
favorably “steer” commission rulings toward the DoJ. Id. at 20. That “judges,
not law clerks,” decide cases also was pertinent here. Id. Third, petitioner’s
commission issued few substantive decisions between LC Blackwood’s
acceptance of the AUSA job and his departure from the commission “only a few
short months” later. Id. Judge Libretto added that the defense had not
questioned a single commission decision from this interim period nor addressed
the significance of the nine-month lapse since LC Blackwood last worked on
petitioner’s commission. Id.

2. LC Blackwood and the Navy civilian job application

Under the second part of his AE 160K ruling, Judge Libretto relied on
three specific conclusions in deciding that LC Blackwood’s application for the
employment with a DoD agency did not require his recusal. First, LC
Blackwood was never offered a DoD job. Id. at 21. Second, even if Al-Nashiri
dictates that the DoD is a party to petitioner’s case, there was “no indication”
that this potential employer (including the Naval Criminal Investigative Service
with whom LC Blackwood interviewed and the Defense Intelligence Agency,
which did not request an interview) had “a direct connection to this Military
Commission.” 1d. Third, given (i) how the military justice system works, (ii)
the military assignment process, and (iii) that nearly all military commission
participants are DoD employees, no “reasonable, objective person . .. would
harbor doubts about this Military Judge’s impartiality simply because [LC
Blackwood] applied for work within the same [DoD] that already employed [LC
Blackwood].”?? 1d. at 22.

F. AE 158R dismissal motion (Oct. 4, 2019)

In denying petitioner’s motion for dismissal on the basis of an alleged
taint over the entirety of petitioner’s commission proceedings stemming from
Judge Waits” and LC Blackwood’s search for and acceptance of outside
employment, Judge Libretto considered four main areas. He addressed (1) Judge
Waits’ application for the eleven DoJ immigration judge positions; (2) Judge
Waits’ application to and acceptance of the U.S. Navy job; (3) whether Judge
Rubin should have been disqualified; and (4) remedies.

%2 The military judge remarked, “To conclude otherwise would suggest that the entire military
commission system . . . must be found legally insufficient,” as well as the military justice
system—the “structural blueprint for the military commission system.” 1d. at 22.
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1. Judge Waits and the Department of Justice immigration judge
applications

Judge Libretto held that because Judge Waits applied to be an immigration
judge with the DoJ, absent waiver, he was required to recuse himself based on
the party status of his prospective employer. AE 158R at 15-16. In so ruling,
he recounted the main facts in Al-Nashiri, as follows: Judge Spath (i) was
detailed to Al-Nashiri in July 2014, (ii) applied to be an immigration judge in
November 2015, (iii) was temporarily appointed by the AG in March 2017 and
received an initial offer, (iv) began year-long negotiations with the EOIR for a
start date, (v) was notified by EOIR in February 2018 that his start date was in
July 2018, (vi) abated commission proceedings the next day “noting his
frustration with the defense and stating on the record “[i]t might be time for me
to retire, frankly,””3 (vii) announced his retirement several months later, and
(viii) was invested as an immigration judge in September 2018. Id. at 11-12
(alteration in original) (quoting Al-Nashiri, 921 F.3d at 231). Judge Libretto
also noted that Judge Spath highlighted in his resume his experience as the
presiding judge in Al-Nashiri, did not inform the parties of his job application,
and continued to preside over Al-Nashiri’s commission while negotiating his
start date. Id. at 11.

Judge Libretto observed that the Al-Nashiri conclusion—Judge Spath’s
search for post-judicial employment created an appearance of partiality—was
informed by a third advisory opinion. Id. at 12 (citing Al-Nashiri, 921 F.3d at
235 (citing Jud. Conf. of U.S. Comm. on Codes of Conduct, Advisory Op. 84,
“Pursuit of Post-Judicial Employment” (Apr. 2016), Guide to Jud. Policy, Vol.
2B ch. 2, at 127 [hereinafter Advisory Op. 84])). He stated that “after the
initiation of any discussions with a [potential employer], no matter how
preliminary or tentative the exploration may be, the judge must recuse . . . on
any matter in which the [prospective employer] appears.” Id. (alterations in
original) (quoting Al-Nashiri, 921 F.3d at 235 (quoting Advisory Op. 84)).
Judge Libretto found that Al-Nashiri concluded

the DOJ is the employer of immigration judges, noting that the
[AG] is directly involved in selecting and supervising immigration
judges. . . . [and] that the DOJ was a party to the Al Nashiri
military commission, relying heavily on the statutory role of the
[AG] in military commissions, as well as the fact that the DOJ
assigned one of its lawyers to represent the United States in the Al
Nashiri commission.

3 The Chief Defense Counsel in Al-Nashiri had terminated three of Al-Nashiri’s defense
counsel, which created “a very public battle of wills” between the trial judge and defense
counsel, AE 158R at 11, culminating in “the trial judge finding the Chief Defense Counsel in
contempt,” id. at 12. The Chief Defense Counsel’s contempt conviction was vacated as
unlawful. Baker v. Spath, No. 17-cv-02311-RCL, 2018 U.S. Dist. LEXIS 101622 (D.D.C.
June 18, 2018).
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Id. at 12-13. Judge Libretto also remarked that given 28 U.S.C. § 455(a),
judicial codes of conduct, and precedent, Al-Nashiri found: (i) Judge Spath’s
conduct to be “squarely on the impermissible side” under a “totality of the
circumstances,” (ii) his “employment application alone would [] be enough to
require his disqualification,” (iii) he “did yet more to undermine his apparent
neutrality” by emphasizing his presiding role in Al-Nashiri on his job
application and not telling the defense of his job search for two years after
submitting his job application, (iv) his application had “cast an intolerable
cloud of partiality over his subsequent judicial conduct” in Al-Nashiri’s
commission, and (v) his conduct exhibited a “lack of candor.” Id. at 13 (quoting
Al-Nashiri, 921 F.3d at 235, 237).

In Al-Hadi, Judge Libretto found no lack of candor by Judge Waits,
explaining that the need for disclosure of his job application only became
apparent after the Al-Nashiri decision. See id. Moreover, while Al-Hadi and
Al-Nashiri both involved the presiding judge applying for an immigration judge
position “while a DOJ attorney was detailed as Trial Counsel” in the
commission, “Judge Waits was never interviewed for or offered a position as an
immigration judge.” 1d. at 14. He never made it past step one in the seven-step
DoJ hiring process,® never heard back from any person, and received only
automated acknowledgements of receipt and two notifications that he was no
longer being considered. Id. Judge Libretto also noted that unlike Al-Nashiri,
(i) “Judge Waits’ application was not personally considered or acted on by the
[AG],” (ii) he did not negotiate his start date with the DoJ for “over a year”
while presiding over [Al-Hadi’s] commission, (iii) he was not engaged in a
“feud or public battle of wills with the Defense,” (iv) he “did not find the Chief
Defense Counsel in contempt,” and (v) the defense had not identified a “single
ruling” or “interaction” between Judge Waits and the defense or defendant “that
would seem to call into question [Judge Waits’] impartiality.” 1d. Yet Judge
Libretto held that under Al-Nashiri, (i) “the DOJ must be considered a party” to
Al-Hadi “at least during the time that Judge Waits presided over this case” and
especially where DoJ attorneys were detailed to the prosecution from June 2014
to July 2016—*“almost the entire period” that Judge Waits served as presiding
judge, id., and (ii) Judge Waits undoubtedly “applied for employment with a
party . . . and neglected to disclose that fact to the parties while he presided
over [Al-Hadi],” id. at 15.

% The seven-step DoJ immigration judge hiring process consists of (1) evaluation of
applications by Supervisory Immigration Judges and review by the EOIR Director and Chief
Immigration Judge; (2) contact with “highly recommended” first-tier applicants; (3)
interview of first-tier candidates by a three-person panel; (4) selection of at least three
candidates by the Chief Immigration Judge and EOIR Director; (5) any additional interviews
by a panel consisting of the EOIR Director (or designee) and two Deputy AG designees,
which recommends a final candidate to the Deputy AG for recommendation to the AG; (6)
selection by the AG of the recommended candidate (or who requests additional candidates)
and offer of employment by the DoJ; and (7) formal offer by the EOIR after background
check and more vetting. AE 158R at 7-8.
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Judge Libretto held that under the totality of the circumstances standard
seemingly acknowledged in Al-Nashiri, 921 F.3d at 235, “a reasonable, well-
informed person would be much less likely to question Judge Waits’ impartiality
than the impartiality of the judge in Al Nashiri.” 1d. at 15. Moreover,
considering that Judge Waits “did little more than electronically submit” his
application to the EOIR and was never interviewed, Judge Libretto stated that
“this Commission might conclude that a reasonable person, familiar with all of
the circumstances, would not question Judge Waits’ impartiality.” Id. He
explained, however, that the D.C. Circuit “seems to establish a bright line rule
that, if a presiding judge in a military commission submits an application to be
an immigration judge, that military judge, absent waiver, must recuse himself
because his prospective employer, the DOJ (or a sub-agency of the DOJ), is a
party to the military commission.” Id. at 15-16. Judge Libretto found this
language “dispositive” and concluded that Al-Hadi was thus “entitled to some
form of relief” because Judge Waits did not recuse himself when he applied to
be an immigration judge. Id. at 16.

2. Judge Waits and the Navy civilian job

In his second area of discussion, Judge Libretto rejected (i) the defense
proposition that the DoD is also a party to Al-Hadi’s commission and (ii) any
suggestion to apply the Al-Nashiri analysis to Judge Waits and the Navy civilian
position. Id. at 16-17. He first noted, “Judge Waits was an employee of the
DOD the entire time he presided over this Military Commission as an active
duty officer in the United States Navy, and had been an employee of the DOD
dating back to 1987,” id. at 16, when he joined the military, see AE 1580,
Attach. B at 2. He also noted that “all the relevant participants in [Al-Hadi’s]
Commission are DOD employees,” AE 158R at 17, including “Detailed Defense
Counsel . . . [and] the entire prosecution team,” id. at 16. Next, he found that
the defense had multiple opportunities “to voir dire Judge Waits while he
presided over this Military Commission, but never argued that the DOD or
[Navy] was a party to [Al-Hadi’s] case” or that the trial judge was
“disqualified” as a DoD employee. Id. at 17. Finally, Judge Libretto remarked
that adherence to the defense position would “essentially invalidate not only the
military commissions, but also the entire military justice system.” Id. He
reasoned that the defense position would contradict Supreme Court precedent
validating the military justice system and disregard differences between the
military justice system (wholly embedded in the DoD and executive branch) and
Article 111 Courts (having life-appointed judges employed in a branch of
government separate from the prosecuting agency). Id.

Judge Libretto summarized that just as a “reasonable observer would not
question Judge Waits’ impartiality as a military judge based simply on his”
active duty military status, so would the same observer not question his
impartiality as a military commission judge for having applied to a Navy
civilian position. 1d. He rationalized that because “[a]ll military judges” are
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DoD employees (as active duty servicemembers), Judge Waits’ “application for
employment with the [Navy]” does not warrant relief. Id. at 17-18.

3. Judge Rubin and LC Blackwood

The defense argued that LC Blackwood’s multiple employment
applications when Judge Rubin was presiding over Al-Hadi’s commission raised
a question about Judge Rubin’s impartiality “in the mind of a reasonable
observer.” Id. at 18; see Pet’r Br. 4, 13, 39. Judge Libretto incorporated and
adopted “the legal reasoning and the conclusions of law” in AE 160K addressing
LC Blackwood’s search for and acceptance of employment with the DoJ as an
AUSA® and applied “the same strong presumption” of “impartiality.” 1d. at 18.
He found “a reasonable, disinterested person with knowledge and understanding
of all the facts and circumstances would not reasonably question Judge Rubin’s
impartiality based on [LC Blackwood’s] search for employment in the first half
of 2018.” 1d. Significantly, LC Blackwood was not offered and did not accept
employment “at any time while Judge Rubin presided over this Commission.” I1d.

4. Remedies

In fashioning a remedy at AE 158R, Judge Libretto distinguished Al-
Nashiri’s “far more egregious factual record,” id. at 19, recognized vacatur of a
court’s rulings as an “extraordinary” remedy, id. (quoting Liljeberg v. Health
Servs. Acquisition Corp., 486 U.S. 847, 864 (1988)), and applied the three
Liljeberg factors, id. at 19-20. These three factors are consideration of “the risk
of injustice to the parties in the particular case, the risk that the denial of relief
will produce injustice in other cases, and the risk of undermining the public’s
confidence in the judicial process.”® Id. at 19. Judge Libretto looked to the
“totality of the circumstances” in appraising the first and third factor. Id. He
noted that the military judge in Al-Nashiri

was interviewed and hired for the position and continued to preside
over the military commission while he negotiated with his future
employer over the course of more than a year. He also engaged in a
very public legal battle with the defense team over much of that
year. [In contrast,] Judge Waits’ application never made it past the
first step in the [seven-step] DOJ hiring process. He was never
even given any hint that he was being favorably considered for [an
immigration judge] position.

% In his ruling, Judge Libretto declined to recuse himself on account of LC Blackwood’s
search for and acceptance of DoJ employment as an AUSA for the USAO for the Western
District of Missouri. AE 160K at 18, 22; see supra Part I1.E.1.

% Liljeberg used these three factors in determining a remedy for violation of 28 U.S.C.
8 455(a). Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 864 (1988).
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Id. at 20.

Based on the “drastically different factual record” in Al-Hadi and the
evidence, Judge Libretto (i) found “no actual injustice” from “Judge Waits’ job
search and his contemporaneous rulings and orders” and (ii) held that “a
reasonable third person would concur.” Id. He also held there was “absolutely
no reason to believe that denial of relief in this case would produce injustice in
other cases.” Id. This was so because consistent with the intent of Al-Nashiri,
“every military judge” detailed to Al-Hadi is now aware of the issues related to
applying for employment with DoJ (and the EOIR) while presiding over a
commission. Id. Nor did Judge Libretto find an “actual threat” to “public
confidence in the proceedings.” Id.

In the absence of “extraordinary circumstances,” the military judge
concluded that vacatur “of all of Judge Waits’ rulings” was unwarranted. Id.
He denied the defense motion to dismiss all charges on account of the job search
and eventual acceptance of a job offer by Judge Waits and LC Blackwood. Id.
at 21. He found “any potential harm to the Accused would be adequately
remedied by allowing the Defense to request reconsideration of any rulings or
orders issued by Judge Waits during his tenure over this Commission.” Id. at
20-21. He ordered the defense to “specific[ally]” identify the rulings and orders
for reconsideration. Id. at 21.

I1l. Jurisdiction

We have jurisdiction under the 2009 Military Commissions Act to
consider petitioner’s Writ of Mandamus and Prohibition “in aid of [our]
jurisdiction.” United States v. Mohammad, 391 F. Supp. 3d 1066, 1071 (CMCR
2019) (alteration in original); Hawsawi v. United States, 389 F. Supp. 3d 1001,
1006 (CMCR 2019) (quoting In re Al-Nashiri (Al-Nashiri 1), 791 F.3d 71, 78
(D.C. Cir. 2015)),% petitions for mandamus denied, In re Al-Hawsawi, No. 19-
1100 consolidated with 19-1117, 2020 U.S. App. LEXIS 11340 (D.C. Cir. Apr.
10, 2020); see 28 U.S.C. § 1651(a); 10 U.S.C. § 950f.

IV. Standard of review

A petitioner must satisfy three conditions upon the filing of a mandamus
petition. Cheney v. U.S. District Court, 542 U.S. 367, 380 (2004), quoted in
Hawsawi, 389 F. Supp. 3d at 1006. Petitioner “[must] have no other adequate
means to attain the relief” sought, the “right to issuance of the writ is “clear and
indisputable,”” and the issuing court is satisfied within its own discretion that
mandamus is “appropriate under the circumstances.” Id. at 380-81 (alteration in
original) (citations omitted). The D.C. Circuit recently clarified that the

% The suffix “I” is used in references and citations to In re Al-Nashiri, 791 F.3d 71 (D.C.
Cir. 2015). In re Al-Nashiri, 921 F.3d 224 (D.C. Cir. 2019), sometimes referenced in
opinions as Al-Nashiri Il1, will be referred and cited with no the suffix.
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standard of review when a party seeks to disqualify a judge is “using the
specific standard for mandamus relief alone.” In re Al-Hawsawi, 2020 U.S.
App. LEXIS 11340, at *8.

Concerning whether a military judge is disqualified, “[w]e begin with a
‘strong presumption’ against . . . disqualification.” Hawsawi, 389 F. Supp. 3d
at 1007 (quoting United States v. Quintanilla, 56 M.J. 37, 44 (C.A.A.F. 2001)).
“A judge is presumed to be impartial, and ‘the party seeking disqualification
bears the substantial burden of proving otherwise.”” United States v. Denton,
434 F.3d 1104, 1111 (8th Cir. 2006) (citation omitted). “[J]Judges (and their law
clerks) are presumed to be impartial and to discharge their ethical duties
faithfully so as to avoid the appearance of impropriety.” Doe v. Cabrera, 134 F.
Supp. 3d 439, 452 (D.D.C. 2015) (alterations in original) (quoting First
Interstate Bank of Arizona v. Murphy, Weir & Butler, 210 F.3d 983, 988 (9th
Cir. 2000)). We then look to R.M.C. 902, Manual for Military Commissions,
United States (2019 ed.), and the statute on which it is based, 28 U.S.C. § 455.
See Hawsawi, 389 F. Supp. 3d at 1007. These two provisions state the general
rule that disqualification is required when the presiding “judge’s impartiality
might reasonably be questioned.” Id.; see also Al-Nashiri, 921 F.3d at 234
(stating same); United States v. Miranne, 688 F.2d 980, 985 (5th Cir. 1982)
(“Section 455(a) is a general safeguard of the appearance of impartiality and
establishes a ‘reasonable factual basis-reasonable man’ standard.” (quoting
Fredonia Broad. Corp., Inc. v. RCA Corp., 569 F.2d 251 (5th Cir. 1978)); In re
Martinez-Catala, 129 F.3d 213, 220 (1st Cir. 1997) (explaining how 28 U.S.C. §
455 is applied).

The “standard is objective . . . from the perspective of a reasonable and
informed observer, fully apprised of the surrounding circumstances.” Hawsawi,
389 F. Supp. 3d at 1007; see Al-Nashiri, 921 F.3d at 234-35 (“[W]e recognize
the somewhat ‘subjective character of this ostensibly objective test.”” (quoting
Pepsico, Inc. v. McMillen, 764 F.2d 458, 460 (7th Cir. 1985))); Khadr v. United
States, 62 F. Supp. 3d 1314, 1317 (CMCR 2014) (stating recusal standard is
“objective” (quoting United States v. Scrushy, 721 F.3d 1288, 1303 (11th Cir.
2013))); Inre B & W Mgmt., Inc., 86 B.R. 1, 2 (D.D.C. 1988) (stating statutory
language of 28 U.S.C. 8 455 clearly requires application of “a reasonable person
standard” for determination of judicial disqualification, and collecting cases).
In our analysis, we consider all the stated reasons for disqualification
“individually [and] in the aggregate.” Hawsawi, 389 F. Supp. 3d at 1007. We
also will determine “whether all the circumstances surrounding [the judge’s]
service as military judge, individually and collectively, would lead a member of
the public to reasonably question his impartiality.” Id.
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V. Arguments
A. Petitioner’s arguments

Petitioner argues his mandamus petition should be granted because
“requiring [him] to continue with litigation in proceedings overseen by a
judicial officer that should have recused himself, and proceeding with litigation
that has been based on orders issued by judges who should have been
disqualified, creates an irreparable injury.” Pet’r Br. 1-2. He asserts that the
undisclosed job searches by Judge Waits and LC Blackwood have caused an
appearance of partiality in violation of R.M.C. 902(a) under Al-Nashiri. Id. at
3. He contends that the circumstances here are “identical to that which required
the vacatur of four-years-worth of litigation in In re Al-Nashiri.” Id. (citing Al-
Nashiri, 921 F.3d at 226).

Petitioner explains that in both Al-Nashiri and the instant case, the
presiding judge submitted an application for an immigration judge position to
the EOIR. See id. He states that Al-Nashiri held the application was for “work
at a component of the DOJ . . . a party to the military commissions.” Id. These
circumstances, he notes, “created a ‘disqualifying appearance of partiality.””
Id. (quoting Al-Nashiri, 921 F. 3d at 235-36). Accordingly, Judge Waits’
immigration judge application “was also disqualifying.” Id. at 5. Petitioner
highlights that Judge Waits submitted his immigration judge applications before
the first substantive hearing, before any substantive pleadings, and before
issuance of any substantive orders. Id. at 3. He also observes that Judge Waits
did not disclose his later acceptance of DoD employment as a Navy civilian. Id.
at 3-4, 9.

Petitioner then argues that when LC Blackwood applied for DoJ and DoD
employment, and accepted DoJ employment, Judges Rubin’s and Libretto’s
impartiality became subject to being “reasonably questioned.” Id. at 5; see id.
at 17. He claims that a law clerk and a judge have the “same ‘duty to avoid the
appearance of impropriety’” and if seeking employment with an office or firm
representing a party “must be walled off from any further contact with the
litigation involving that party.” Id. at 5 (citation omitted). Here, petitioner
notes that LC Blackwood “was never walled off from work on [Al-Hadi’s]
commission.” Id. at 4. Nor did anyone notify Al-Hadi about LC Blackwood’s
job applications until after LC Blackwood had accepted DoJ employment. Id.

Regarding relief, petitioner argues that vacatur of the order convening his
commission is “the only remedy that can purge the taint.” Id. at 6. This is so,
he argues, because only thirty-three minutes of the entire record “predate the
disqualifying conduct,” conduct which lasted until LC Blackwood’s departure
from the OMCTJ in December 2018. Id.; see id. at 17. Alternatively, Al-Hadi
requests that we direct (i) the commission to vacate all orders since Judge Waits
submitted an application for eleven immigration judge positions in about the
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first week of September 2014, id. at 17; see Resp’t Br. 3; Tr. 2985-86, 2988-90,
and (ii) the recusal of Judge Libretto, Pet’r Br. at 17, the presiding judge when
Al-Hadi filed his petition.

Petitioner argues that all three Cheney conditions for issuance of a
mandamus writ are satisfied. Id. at 19 (citing 542 U.S. at 380-81). First,
regarding whether a writ is the only way to remedy the disqualifying conduct,
id., he argues that because he seeks recusal of the judge, his injury “is by its
nature irreparable,” id. at 20 (quoting Al-Nashiri, 921 F.3d at 238 (quoting
Cobell v. Norton, 334 F.3d 1128, 1139 (D.C. Cir. 2003))). Therefore, all
commission orders, all pleadings based on those orders, and all motions not
acted upon are tainted. 1d. Petitioner further asserts that orders “enforced by a
new, untainted judge” still result in irreparable harm. Id. He explains that
under Al-Nashiri, proceeding in his case would be unfair and irreparably damage
public confidence, stating it is “too difficult to detect all of the ways that bias
can influence” his commission. Id. (quoting Al-Nashiri, 921 F.3d at 238).

Second, on whether Judge Waits’ and LC Blackwood’s employment
searches were “clearly and indisputably” disqualifying, id. at 19, the next writ
condition, petitioner makes four sub-points:

(i) He contends that “a judge cannot have a prospective financial
relationship with one side, yet persuade the other that he can judge fairly in the
case.” Id. at 21 (quoting Al-Nashiri, 921 F.3d at 235 (quoting Pepsico, 764 F.2d
at 461)). Thus, Judge Waits should have recused himself after the most
“preliminary, exploratory discussions with the party,” id., including even when
he just began “mentioning to others involved with parties that he [was]
contemplating a career change,” id. at 22. Petitioner argues that Al-Nashiri, due
process, and codes and canons on judicial conduct also require Judge Libretto to
recuse himself. 1d. at 22; see id. at 23 n.116 (citing Al-Nashiri, 921 F.3d at
234; 28 U.S.C. § 455(a); Code of Conduct for United States Judges Canon
3C(1), Guide to Jud. Policy, Vol. 2A ch. 2 [hereinafter Judge Conduct Code];
Model Code of Judicial Conductr. 2.11 (Am. Bar Ass’n); Rule for Courts-
Martial 902(a)).

(i1) Petitioner next argues that “the recusal rule “extend[s] to those who
make up the contemporary judicial family, [including] the judge’s law clerks,’”
id. at 23 (first alteration in original) (quoting Hall v. Small Busin. Admin., 695
F.2d 175, 176 (5th Cir. 1983)), even though law clerks do not make final
decisions, id. at 24. He offers that “it is universally accepted” that a court is
disqualified when “its law clerk continue[s] to participate in a case in which his
future employer represent[s] one of the parties.” Id. at 23 (quoting McCulloch
v. Hartford Life & Acc. Ins. Co., Civil No. 3:01CV1115 (AHN), 2005 U.S. Dist.
LEXIS 31051, at *15 (D. Conn. Nov. 23, 2005)); see also id. at 24 n.123 (citing
Advisory Op. 74). Petitioner adds that law clerks are unique among employees
as “[t]hey are sounding boards for tentative opinions” and their legal research
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impacts the decisions that are issued. Id. at 24 (quoting Hall, 695 F.2d at 179).
Accordingly, LC Blackwood’s job searches were clearly and indisputably
disqualifying, unless he was “walled off from all litigation involving the party”
to which he applied for employment. Id. at 23 (bold omitted).

In the interest of “exact[ing] the appearance of impartiality,” id. at 25
(citation omitted), petitioner asserts that LC Blackwood had an “ethical duty” to
“*promptly’” notify the judge of his job search, id. (quoting First Interstate, 210
F.3d at 987-88 (citing Code of Conduct for Law Clerks, Canon 5(C)(1)));% see
also id. at 25-26 (citing Model R. of Prof’l Conduct r. 1.12(b) (Am. Bar. Ass’n);
Code of Conduct for Judicial Employees Canon 4C(4), Guide to Jud. Policy,
Vol. 2A ch. 3, 8§ 320 [hereinafter Employee Conduct Code]; Sec’y of Navy Instr.
5803.1E, Professional Conduct of Attorneys Practicing under the Cognizance
and Supervision of The Judge Advocate General, encl. 1, Rules of Professional
Conduct, r. 1.12(b) (Jan. 20, 2015)). The requirement to notify, he claims,
“begins at the preliminary application stage, not at the offer and acceptance
stage,” id. at 26, and, as with judges, includes the “first [] exploratory
conversations with potential employers,” id. at 27. “The judge then bears the
responsibility” of walling-off the law clerk. 1d. at 26; see id. at 28, 36.

(iit) In point three, petitioner claims that under Al-Nashiri the AG is a
party to all military commissions. Id. at 28. He notes the D.C. Circuit found
the AG “plays an important institutional role in the military commissions more
generally.” 1d. at 29 (quoting Al-Nashiri, 921 F.3d at 236). The Al-Nashiri
judge thus had to treat the Justice Department, as a whole, “with neutral
disinterest,” id. at 29-30 (quoting Al-Nashiri, 921 F.3d at 236), because “[t]he
real problem was that [] the appearance of partiality touched the entire DOJ,”
id. at 30. Petitioner remarks that as in Al-Nashiri, the AG detailed counsel to
significant roles in his commission. Id. at 30. Pointing out the DoJ’s general
overarching role in all military commissions at trial, on appeal, and at
significant decision points, see id. at 30-31, petitioner contends that Al-Nashiri
addresses military commissions and the DoJ—not the EOIR—as a party, id. at
32. Petitioner cites to the Justice Manual, a DoJ publication, in support of his
claim that the DoJ has a meaningful role in the hiring of AUSAs. Id. at 32
(citing https://www.justice.gov/jm/jm-3-4000-personnel-management#3-4.200).
The manual, he explains, permits the Deputy AG to delegate his responsibilities
concerning employment matters to the EOA and the DoJ Office of Attorney
Recruitment and Management (OARM) and OARM must approve all AUSA
appointments. Id. Petitioner concludes that under Al-Nashiri, the DoJ and AG
are party to petitioner’s commission and all military commissions. Id. at 33.
Therefore, LC Blackwood’s applications to USAOs, and the two offers received,
were applications to and offers from a party to petitioner’s commission. Id.

% The Code of Conduct for Judicial Employees (Employee Conduct Code) was preceded by
the Code of Conduct for Law Clerks. See infra note 64 and accompanying text.
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(iv) Finally, petitioner urges that the “employment applications alone” of
Judge Waits and LC Blackwood resulted in an appearance of partiality under
D.C. Circuit precedent. Id. (quoting Al-Nashiri, 921 F.3d at 237). He explains
that seeking employment as a “suppliant” creates the appearance of bias. Id. at
35. As to LC Blackwood, petitioner describes him (i) as “a long-term
participant in the commissions” with institutional knowledge of petitioner’s case
and supervisory authority over others involved in petitioner’s commission, (ii)
as a subject matter expert, and (iii) as someone holding ex parte meetings with
the prosecution on the use of classified information and briefing the presiding
judge on those discussions. Id. Petitioner argues that this amplified role
“requires extra vigilance” when addressing the appearance of partiality. Id.

On the third writ condition—whether issuance of the writ is “appropriate
under the circumstances,” id. at 19 & n.98 (citing Cheney, 542 U.S. at 381)—
petitioner claims that judicial bias in military commissions is “systemic,” id. at
36; see id. at 36 & n.178, 37 & n.179 (citing as examples petitioner’s case, Al-
Nashiri, and In re Mohammad, 866 F.3d 473, 475-77 (D.C. Cir. 2017) (per
curiam)). He claims this recurring problem is a threat to “public confidence in
the military commission process.” Id. at 37. Also, he comments on the limited
number of proceedings in Al-Hadi’s commission before Judge Waits’ submission
of applications for an immigration judge position. Id. In contrast to the facts in
Al-Nashiri, Al-Hadi’s commission thus presents “an even more ‘powerful case
for dissolving the commission’” through issuance of the writ. 1d. Because
Judge Waits should have recused himself, petitioner argues that “any work [he]
produced . . . must also be recused—that is, suppressed.” Id. at 38 (internal
quotation marks omitted) (quoting Al-Nashiri, 921 F.3d at 238 (quoting In re
Brooks, 383 F.3d 1036, 1044 (D.C. Cir. 2004))). Moreover, he contends that
revisiting prior orders by a new judge will not remove the taint because of the
“serious risk” of “influence[] by an improper, if inadvertent, motive to validate
and preserve the result.” Id. at 37 (quoting Williams v. Pennsylvania, 136 S. Ct.
1899, 1907 (2016)). He also argues that “‘the effects and continuing force’ of
the original tainted decisions” may remain despite the passage of time or the
detail of new judges. Id. at 38 (quoting Williams, 136 S. Ct. at 1907).

Petitioner seeks dismissal, as “continuing to litigate while attempting to
untangle the tainted orders from current litigation is impossible because ‘it is
too difficult to detect all of the ways that bias can influence a proceeding.”” Id.
at 39 (quoting Al-Nashiri, 921 F.3d at 238). To remove the “shadow of
misconduct” from his commission, petitioner argues that rulings and orders from
all three judges must be “scrubbed” from the record because of (i) Judge Waits’
disqualification for applying to be an immigration judge, (ii) the compounding
taint (or cascading impact) from that disqualification on every subsequent ruling
and order, (iii) the invisible impact of that disqualification on every ruling or
order never made, and (iv) Judges Rubin’s and Libretto’s disqualification
arising from LC Blackwood’s search for and eventual acceptance of an AUSA
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position. Id. He argues that “[e]very substitution for classified evidence” is
similarly tainted. Id. at 40.

Additionally, petitioner argues that under the three factors in Liljeberg,
vacating the entire proceedings and dismissing the charges is “appropriate
because ‘the violation is neither insubstantial nor excusable.”” Id. (quoting
Liljeberg, 486 U.S. at 865, 867). He claims that he has enjoyed practically no
taint-free proceedings and that “vacating all orders since the disqualifying
conduct began is tantamount to dismissal” in any event. Id. Furthermore, since
“the same violation” is recurrent in other commissions, “a clear, prophylactic
message [vacatur] is necessary to prevent future injustice to other parties.” Id.
Finally, petitioner claims that “public confidence” in Al-Hadi’s commission and
in military commissions in general will diminish if petitioner’s writ is denied.
Id.

B. Respondent’s arguments

Respondent argues that petitioner has not satisfied the three Cheney
conditions for issuance of a mandamus writ. Resp’t Br. 19. First, the
government argues that petitioner has “other adequate means to attain the relief
he desires” in the reconsideration remedy afforded at AE 158R. Id. at 20
(quoting Cheney, 542 U.S. at 380). Second, it argues that petitioner has not
demonstrated a “‘clear and indisputable’” right to issuance of the writ because
he cannot show that he is “clearly and indisputably entitled to” vacatur of the
convening orders or of all rulings and orders since the first disqualifying act by
Judge Waits. Id. at 26 (quoting Cheney, 542 U.S. at 381). Third, respondent
argues that mandamus is not appropriate in petitioner’s case because petitioner
has failed to identify the “exceptional circumstances amounting to a judicial
usurpation of power, or clear abuse of discretion.” Id. at 48 (quoting Cheney,
542 U.S. at 381).

1. On the first writ condition, respondent contends that (i) AE 158R
allowing reconsideration of Judge Waits’ rulings and orders is adequate and (ii)
Judge Libretto may evaluate any reconsideration requests because the ruling at
AE 160K establishes he is not disqualified. 1d. at 20. The government explains
that permitting Judge Libretto “to effectuate [the] remedy will eliminate the
appearance of judicial bias.” Id. at 21. In this way, the record also can be
developed factually and with the commission’s reasoning, id. at 22, thus
avoiding review on an “incomplete record,” id. at 25.

Respondent contends that petitioner has “improperly attempted to subvert
the normal judicial process by demanding appellate intervention” prior to
commission rulings on judicial recusal and dissolution of the commission.® Id.

% If we infer an “ongoing challenge to Judge Libretto’s ability to serve as Military Judge
moving forward,” respondent requests dismissal of Al-Hadi’s petition and that he be directed
to refile and address the particular inadequacies in AE 160K. Resp’t Br. 23. Respondent
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at 24-25; see id. at 21-22, 23 n.138 (discussing new evidence before the
commission). Respondent argues, “Appellate courts are supposed to be courts
of review, not first view.” 1d. at 23 n.138 (quoting Al Bahlul v. United States,
840 F.3d 757, 779 (D.C. Cir. 2016) (en banc) (Millett, J., concurring) (per
curiam) (citing Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S. Ct. 1421, 1430
(2012))). It also notes that “[recusal] is not a decision that an appellate panel
may make for a district court judge in the first instance.” 1d. (alteration in
original) (quoting Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 1301
(D.C. Cir. 1987)).%

Respondent concludes that petitioner has not established a basis for
appellate intervention ““in aid of its appellate jurisdiction’ before the trial judge
has finished ruling on reconsideration.” Id. at 25; see also id. at 25 n.143
(citing historical cases stating writ does not lie to control judicial discretion).

2. On the second writ condition—whether petitioner has shown a “clear
and indisputable right to [the] relief” sought—respondent makes three main
arguments. Id. at 26 (quoting Cheney, 542 U.S. at 381). In its first main
argument, respondent contends that LC Blackwood’s application for, and
acceptance of, an AUSA position in the Western District of Missouri is not
disqualifying. Id. at 32. This argument consists of three sub-points.

(i) The government notes that LC Blackwood acted in accordance with
then-existing ethical guidance. Id. It observes that petitioner failed to cite to

also urges us to decline review of “the conclusions of AE 158R or AE 160K in light of AE
158Q or any other facts not before the Military Judge when he issued [these] rulings without
first requiring” a reconsideration request by petitioner. Id. at 23 n.138; see also id. at 48
n.281 (requesting dismissal of Al-Hadi’s petition and that he seek remedy in the commission
pursuant to AE 158R, and stating if petitioner is directed to re-file that he “state specifically
where in AE 158R and AE 160K the Judge abused his discretion”). To the extent petitioner
argues that our Court should remove Al-Hadi’s case from Judge Libretto’s discretion because
he “operated under the cloud of a recusal motion,” the government contends this issue was
mooted by AE 160K. Id. at 23 n.137 (quoting Pet’r Br. 44). Finally, if we consider the
merits, respondent requests an opportunity “to file a surreply to any new arguments
Petitioner raises in his Reply.” Id. at 48 n.281.

4 In Liberty Lobby, appellant’s recusal motion was filed in district court after the district
court had ruled on the merits and after appellant had filed its appeal. Liberty Lobby, Inc. v.
Dow Jones & Co., 838 F.2d 1287, 1301 (D.C. Cir. 1987). The recusal motion was still before
the district court when the D.C. Circuit concluded that the motion was not “properly before”
it because the district court judge had not ruled on it. Id. In Hasan v. Gross, 71 M.J. 416
(C.A.A.F. 2012) (per curiam), the Court of Appeals for the Armed Forces granted appellant’s
“writ-appeal petitions” for mandamus, ordering the military judge’s removal for the
appearance of bias. Id. at 416. Hasan is distinguishable from petitioner’s case, however,
because the military judge, and the service Court of Criminal Appeals, had ruled on the
defense motion to recuse before defense sought relief in the Court of Appeals for the Armed
Forces. Id. at 418. In contrast, Al-Hadi filed with this Court his petition seeking inter alia
the recusal of Judge Libretto before the military commission ruled on the issue. See Pet’r
Br.; AE 160K.
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the Judicial Conference of the United States Committee (Judicial Conference
Committee) on judicial ethics, Advisory Opinion No. 81: United States
Attorney as Law Clerk’s Future Employer. Id. at 32-33. Opinion No. 81
addresses “when a clerk has been offered employment by a particular [USAQ’s]
office, and the offer has been or may be accepted by the law clerk.” Id. at 33.
The opinion says “the law clerk would have no financial interest in that office,”
yet states that participation “in a pending case involving the prospective
employer may reasonably create an appearance of impropriety and a cause for
concern on the part of opposing counsel.” 1d. Respondent notes that Advisory
Opinion No. 81 states “[t]he judge should isolate the law clerk from cases in
which that particular [USAQ] appears.” Id.

Respondent remarks that the Judicial Conference Committee also has
issued an opinion specifically addressing “where there is actual prospective
employment, rather than the mere application for employment.” 1d. (citing
Advisory Op. 74). Advisory Opinion No. 74 provides: “[T]he need to exclude
the law clerk from pending matters handled by the prospective employer arises
whenever an offer of employment has been extended to the law clerk and either
has been, or may be, accepted by the law clerk . . . .” Id. at 33-34. Against this
backdrop, respondent argues that petitioner’s citation to Opinion No. 74 fails to
identify its “main thrust”—that “mere application for future employment does
not create a disqualifying conflict for a law clerk.” 1d. at 34.

Respondent also relies on a 2013 law clerk guide or pamphlet, which
provided that if a job offer is accepted, the law clerk “may not work on any
pending or future cases involving [the] future employer.” Id. at 35 (quoting
Fed. Jud. Ctr., Jud. Conf. of the U.S., Comm. on Codes of Conduct, Maintaining
the Public Trust, Ethics for Federal Judicial Law Clerk 24-25 (4th ed. 2013)
(prepared cooperatively with the Judicial Conference Committee)); see also id.
at 34. Petitioner highlights a hypothetical at page 26 in the 2013 pamphlet, the
“Daniel” example, which illustrates that if a law clerk is offered a position in a
USAO, he does not have to “isolate himself from any matter involving a
[USAQO]” and “is only restricted from working on matters handled by the
specific [USAQ] he is joining.” Id. at 35.

(it) In sub-point two, respondent argues that the USAO for the Western
District of Missouri is not a party to Al-Hadi’s commission; thus, LC
Blackwood’s acceptance of the AUSA job offer did not require him to be sealed
off from petitioner’s commission. Id. Respondent contends that “considerable
deference” is owed to the commission findings in AE 160K that (a) neither the
Deputy AG nor the AG “are personally involved in the selection or approval of
individual [AUSAs]” and (b) “the USAQO for the Western District of Missouri
[was] delegated authority to establish its own hiring procedures to fill AUSA
positions.” Id. at 35-36. Respondent then distinguishes Al-Nashiri in three
ways.
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First, respondent observes that Al-Nashiri found the AG “*himself [was]
directly involved in selecting and supervising immigration judges.”” Id. at 36
(quoting Al-Nashiri, 921 F.3d at 235). In petitioner’s commission, however,
neither the AG nor his deputy were “directly involved” in LC Blackwood’s
selection or appointment as an AUSA. Id. at 37. Respondent comments that the
U.S. Attorney for each district “selects and supervises his or her subordinate
AUSAs,” id. at 36 (quoting Al-Nashiri, 921 F.3d at 235), and argues that the
DoJ performs “only . . . ministerial” paperwork in AUSA hiring actions, id. at
37. Respondent adds that in Al-Nashiri the military judge communicated and
negotiated a start date (for more than a year) with the EOIR, a DoJ component,
while in petitioner’s case the DoJ’s Office of Attorney Recruitment and
Management only approved the U.S. Attorney’s selection of LC Blackwood as
an AUSA and his appointment. Id. at 36.

Second, respondent notes Al-Nashiri found that the AG had participated in
Al-Nashiri (i) by consulting on trial procedures, (ii) loaning out an AUSA, and
(iit) through the AG’s role in the defense of any conviction on appeal. 1d. In
contrast, in Al-Hadi (i) the U.S. Attorney for the Western District of Missouri
did not “consult[]” or provide “input” on petitioner’s prosecution, (ii) the U.S.
Attorneys for the Western Districts of Missouri and Texas (both having made
job offers to LC Blackwood) never assigned any of their attorneys for detail to
the prosecution team for Al-Hadi nor had “any connection” to Al-Hadi, and (iii)
U.S. Attorneys do not assist in the appeal of any conviction in a military
commission. Id. at 37.

Third, respondent highlights that U.S. Attorneys are “appointed directly
by the President” with Senate advice and consent and “are the primary federal
law enforcement officers in their respective jurisdictions” but “immigration
judges are appointed by the [AG] and are subject to his supervision.” Id.

“Even if DoJ, as an entity” is found to be a “party” to Al-Hadi, respondent
argues that expanding “‘party’ to include the U.S. Attorney for the Western
District of Missouri” is “unreasonable.” 1d. at 38. Also, concerning the new
evidence on the potential privilege filter attorney for Al-Nashiri who is from the
Western District of Missouri, respondent asserts this connection is too
“attenuated” to “conclude that the USAO for the Western District of Missouri
was somehow a party to the Hadi commission.” 1d. LC Blackwood, it is
argued, did not apply to work for the Office of the Chief Prosecutor. Id.

(it1) Inits third and final sub-point supporting the contention that
petitioner has not established a “clear and indisputable right” to the relief
sought, respondent claims that LC Blackwood’s other job applications did not
create a disqualifying conflict where there was no job offer or acceptance. Id.
at 38, 43. This is so, respondent claims, because a law clerk’s “mere” interview
for a job with an office or firm representing a party to a case “does not by itself
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create a reasonable question as to the judge’s impartiality.” 1d. at 42 (citation
omitted).

Respondent explains, under Al-Nashiri a reasonable person might question
the impartiality of a judge who submits a job application to an office or firm
representing a party. Id. at 43. Al-Nashiri, however, does not mean, nor should
it be construed to mean, that a judge’s impartiality might also be questioned
when a law clerk applies to, or interviews with, “an office appearing as a party
before the court.” Id. at 38; see id. at 43. Precedent in Scott v. United States,
559 A.2d 745 (D.C. 1989) (en banc), and in Al-Nashiri, requires a “direct link
between the employing component and the litigating component,” id. at 40,
which respondent argues is missing in petitioner’s case, see id. at 39-41.

Respondent urges us to consider United States v. Persico, No. 04-CR-911
(SJ), 2006 U.S. Dist. LEXIS 64389 (E.D.N.Y Sept. 7, 2006), which it claims is
more on point factually. 1d. at 40. In Persico, where the law clerk applied to be
an AUSA for the Eastern District of New York—the very office prosecuting
Persico—the judge found “no statutory provision, common law precedent, or
ethical rule that compels the Court’s or the law clerk’s recusal.” 1d. at 40-41
(quoting Persico, 2006 U.S. Dist. LEXIS 64389, at *5 (citing Fed. Jud. Ctr.,
Chambers Handbook for Judges’ Law Clerks and Secretaries § 2-2(J)(1) (1994)).
The judge also found, “no reasonable person would determine that an
appearance of impropriety currently exists,” and remarked on the absence of
authority for a contrary result. 1d. at 41 (quoting Persico, 2006 U.S. Dist. Lexis
64389, at *8). The Eastern District of New York said it was only required to
“remain cognizant” of developments and “revisit the issue of recusal if the
USAO extends an offer of employment and that offer is accepted.” Id. (quoting
Persico, 2006 U.S. Dist. Lexis 64389, at *7). In conclusion, respondent
cautions, whatever their ethical obligations, the judge cannot be the “easy
victim” of his or her clerk’s mistakes or perceived shortcomings. Id. at 42
(quoting Cabrera, 134 F. Supp. 3d at 446 (quoting In re San Juan Dupont Plaza
Hotel Fire Litig., 129 F.R.D. 409, 412 n.5 (D.P.R. 1989).

In the second main argument supporting its contention that petitioner
lacks a “clear and indisputable right” to the relief sought, respondent states it is
unlikely that Judges Rubin’s and Libretto’s impartiality “was ever in doubt” on
account of LC Blackwood’s job applications and his acceptance of the AUSA
position in Missouri. Id. at 43. Moreover, even if LC Blackwood’s actions are
problematic, respondent essentially contends that no reasonable and objective
person would conclude that any “taint should be imputed to” the two judges, id.,
because “judges, not law clerks,” decide cases, id. at 44 (quoting In re Allied-
Signal, Inc., 891 F.2d 967, 971 (1st Cir. 1989)). Respondent also relies on (i)
the capability of judges to account for their law clerk’s potential bias and, (ii)
on the military backgrounds of LC Blackwood and the judges, including their
military oaths and LC Blackwood’s junior rank, as constraints against any
inclination to engage in improper conduct. Id. at 44-45. Under a “totality of
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the circumstances,” id. at 43-44, respondent further argues that a reasonable
person would doubt that a Marine Corps judge advocate would risk criminal
liability under the Uniform Code of Military Justice and military and
professional consequences to curry favor for his law clerk by engaging in
favoritism from the bench toward the law clerk’s potential employer, id. at 45.
Finally, respondent argues that petitioner, in fact, cannot point to any conduct
by Judge Libretto that would lead a reasonable person to believe that he
appeared partial towards respondent and cites to numerous rulings favorable to
petitioner, the extensive voir dire of Judge Libretto, and the substance of
compelled testimony given by Judge Waits and LC Blackwood. Id. at 45-46.

In its third (and final) main argument concerning the “clear and
indisputable” condition for issuance of a writ, respondent contends that any
disqualification of Judge Waits does not entitle petitioner to the relief
requested. Id. at 46. Respondent notes Judge Libretto found in AE 158R that
“Judge Waits should have been recused by virtue of his applications to serve as
an immigration judge.” Id. Judge Libretto also gave petitioner “the opportunity
to request reconsideration of any of Judge Waits’s orders or rulings,” which
respondent argues is “another means of relief from the appearance of bias” by
Judge Waits. Id. Respondent also argues that petitioner cannot show a clear
and indisputable right to dismissal of the commission or vacatur of all the
commission’s orders and ruling. Id.

Respondent further contends that Judge Libretto’s rulings do not “create
even the slightest appearance of” bias that render ““fair judgement impossible.
Id. at 47 (citation omitted). Respondent argues that permitting Judge Libretto to
continue presiding over petitioner’s commission is “perfectly consonant” with
United States v. Microsoft Corp., 253 F.3d 34, 117 (D.C. Cir. 2001) (en banc)
(per curiam). Id. Respondent remarks that it is not clear and indisputable from
Al-Nashiri that the work of all three judges in petitioner’s commission should be
suppressed. Id. Finally, petitioner cannot show that Judge Libretto clearly
abused his discretion, respondent argues, because (i) petitioner filed his
mandamus petition before Judge Libretto issued AE 158R and (ii) the
commission ruling afforded a remedy where in Al-Nashiri there was no remedy
by a subsequent judge. Id. at 48.

3. On the third writ condition—whether mandamus is appropriate in
petitioner’s case—respondent argues that the facts do not involve “exceptional
circumstances amounting to a judicial usurpation of power, or a clear abuse of
discretion.” Id. (quoting Cheney, 542 U.S. at 381). Respondent remarks that
Al-Nashiri declined vacatur and granted lesser relief to Al-Nashiri. 1d. at 49.
Yet, the facts in Al-Nashiri included not just withholding of the judge’s job
search from the parties, but also a “feud” between the judge and defense counsel
and the “lack of discovery or testimony” into the alleged bias, plus the
withholding of jurisdiction from the trial court, id., and a job offer and
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acceptance, id. at 50 & n.291 (citing AE 158R at 13-15). Respondent contends
none of these circumstances are present in Al-Hadi. Id. at 50 & n.291.

Also, applying the three factors listed in Liljeberg, respondent argues
there is no injustice to petitioner by moving forward because Judge Libretto is
unbiased and has granted a remedy to remove previous judicial bias. Id. at 50.
Respondent argues that denial of the requested relief produces “no injustice in
other cases” because the need for a prophylactic message “to encourage judges
to [closely] examine and disclose possible grounds for disqualification,” id.,
was served by Al-Nashiri. “[T]he government writ-large well marked the Al-
Nashiri Il decision.” Id. at 51. No one in Al-Hadi violated the judicial
standards of Al-Nashiri, Judge Waits made a voluntary disclosure right after the
Al-Nashiri decision, id. at 50-51, and the government has thoroughly examined
the alleged judicial disqualification, id. at 51 & n.299 (citing note 55 in its brief
detailing discovery in Al-Hadi). Finally, respondent argues that “public
confidence in the judicial process will be undermined” as petitioner’s request
for relief is “an attempt to avoid trial,” where an unbiased judge can re-evaluate
the decisions of Judge Waits. Id. at 51. Based on these reasons, respondent
claims that “even the [requested] alternative relief,” vacatur of all orders since
the disqualifying conduct began and recusal of Judge Libretto, is inappropriate.
Id. at 50; see Pet’r Br. 17.

C. Reply

In his reply, petitioner contends that reconsideration of rulings is “not
viable” as Judge Libretto “pre-judged any impact of the appearance of bias”
when in AE 158R he “determined that no reasonable person would question
Judge Waits’s impartiality.”* Reply 2-3. He argues that reconsideration is
inadequate here where (i) the rulings are based on complex analyses of
“thousands of pages [of] classified information,” id. at 3-4, (ii) Judge Libretto
is disqualified, id. at 4, and (iii) the impact from an appearance of bias is not
visible from the record, as when Judge Waits may have avoided making
decisions to improve his employment opportunities, id. at 4-5.

Petitioner further argues that reconsideration “ignores the cascading
effect of Judge Waits’s rulings.” Id. at 5; see id. at 6, 9; Pet’r Br. 39. For
example, Judge Rubin’s first order, unwritten and from the bench, “directly
stemmed from one of Judge Waits’s rulings,” Reply 6, on petitioner’s “sincerely
held religious beliefs,” id. at 5. He contends that rulings on petitioner’s beliefs
were “particularly susceptible to being impacted by the appearance of bias” as
they addressed “politically visible” issues that “would have been on the mind of
[Judge Waits] who was” seeking DoD employment. Id. at 7. In sum, petitioner
claims that judicial bias has a pervasive and indelible influence on proceedings

4 petitioner also claims that Judge Libretto improperly “imposed a prejudice requirement to
relief under R.M.C. 902(a),” though there is no such requirement. Reply 3 (Oct. 23, 2019).

42



and irreparably damages public confidence in the proceedings. See id. at 7-8.%
Reconsideration, he concludes, is not adequate. See id. at 8-9. It affords only
what R.M.C. 905(f) already provides—*“reconsideration of any ruling until the

record is authenticated for appeal . . . [and possibly] a potentially infinite loop
of reconsideration for years to come.” Id. at 9.

Petitioner also asserts his commission clearly abused its discretion when
it determined that an appearance of bias was “unclear to Judge Waits in 2014
and 2015” because the D.C. Circuit issued a writ of mandamus on this point. Id.
at 10. He claims that Judge Libretto’s analysis on Judge Waits’ DoD
application was faulty because Judge Libretto focused on the DoD as the source
of pay and essentially treated a civilian job application “the same as receiving
active duty orders.” Id. at 11. He asserts, however, that “hop[ing]” for a job
offer and “convinc[ing] the DoD that it should” make an offer is different from
“simply waiting to receive orders for the next military assignment.” Id.
Finally, petitioner distinguishes Weiss v. United States, 510 U.S. 163 (1994), as
inapposite on the issue of similarity between commissions and courts-martial
because Weiss does not address the Military Commissions Act and the structural
protections for military judges discussed in Weiss are not relevant to the issue
presented. Id. at 12.

Petitioner next contends that LC Blackwood’s applications to the Defense
Intelligence Agency and Naval Criminal Investigative Service were disqualifying
for the same reasons that Judge Waits” applications to the Code 20 Navy civilian
position were. 1d. at 13. LC Blackwood’s application to the DoJ’s National
Security Division (NSD) was disqualifying because NSD is “inextricably
intertwined with the Office of the Chief Prosecutor” for military commissions, as
it had worked with the DoD to determine which cases to prosecute (and the
forum) under a congressional protocol developed in conjunction with the 2009
reform of the Military Commissions Act. Id. Petitioner argues that Judge
Libretto’s decision to the contrary was a clear abuse of discretion “giving rise to
a clear and indisputable right to a writ of mandamus” because these applications,
alone, created a disqualifying appearance of bias. Id. (citing Al-Nashiri, 921
F.3d at 237; Pepsico, 764 F.2d at 461).

Petitioner notes the government’s “newly disclosed” facts show that (i)
the U.S. Attorney from the Western District made his Deputy U.S. Attorney (the
Deputy Criminal Division Chief) available for work on a privilege team in Al-
Nashiri, and (ii) the Deputy Chief “interviewed and helped select” LC
Blackwood to be a national security AUSA in his district. Id. at 14. Petitioner
argues that these facts show a clear connection between the USAO for the
Western District of Missouri and the military commissions, and between the
Deputy Chief and the Office of the Chief Prosecutor for military commissions.

42 petitioner also discusses Corbell v. Norton, 334 F.3d 1128, 1139 (D.C. Cir. 2003)
(collecting cases addressing appropriateness of issuing a writ of mandamus for recusal of a
judicial officer). Id. at 8.
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Id. Regarding the extent of DoJ involvement in AUSA hiring, he observes that
along with the Deputy Chief’s personal involvement in military commissions, a
single DoJ webpage lists all open AUSA positions and DoJ “main justice” made
the final offer to LC Blackwood. Id. at 15.

Petitioner also offers that LC Blackwood’s ex parte meetings with the
prosecution on classified information, id., left “*no trace in the record’ and thus
[led] to “selection bias,” an influence over the way the judicial officer
approaches the task,” id. at 16 (quoting Brooks, 383 F.3d at 1046; citing In re
Kempthorne, 449 F.3d 1265, 1270 (D.C. Cir. 2006)). Finally, petitioner
emphasizes the corrosive effect of the appearance of bias on public confidence
in military commissions and concludes that mandamus is appropriate. Id. at 16.

V1. Discussion

Petitioner argues his mandamus petition should be granted because (i)
irreparable injury results from continued litigation that was overseen by a judge
(Judge Waits), who should have recused himself, and (ii) the litigation is based
on “orders issued by judges [Rubin and Libretto] who should have been
disqualified.” Pet’r Br. 1-2. Our analysis involves consideration of the military
judge’s (Judge Libretto’s) refusal to recuse himself (AE 160K) and his ruling on
petitioner’s motion to dismiss (AE 158R).

A. Writ of mandamus

Our superior court has explained the writ of mandamus in the following
terms:

As we often caution, “[m]andamus is a ‘drastic’ remedy, ‘to be
invoked only in extraordinary circumstances.”” Fornaro v. James,
416 F.3d 63, 69 (D.C. Cir. 2005) (quoting Allied Chem. Corp. v.
Daiflon, Inc., 449 U.S. 33, 34 (1980)). It is not available unless “no
adequate alternative remedy exists.” Barnhart v. Devine, 771 F.2d
1515, 1524 (D.C. Cir. 1985). Otherwise, the writ could “be used as
a substitute for the regular appeals process.” Cheney, 542 U.S. at
380-81. Chief Justice Waite summed it up well: “The general
principle which governs proceedings by mandamus is, that whatever
can be done without the employment of that extraordinary remedy,
may not be done with it.” Ex parte Rowland, 104 U.S. 604, 617
(1881).

Al-Nashiri I, 791 F.3d at 78 (alteration in original) (parallel citations omitted).

We may grant a writ of mandamus when all three of the following conditions are
met:
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First, the party seeking issuance of the writ must have no other
adequate means to attain the relief he desires . . .. Second, the
petitioner must satisfy the burden of showing that his right to
issuance of the writ is clear and indisputable. Third, even if the
first two prerequisites have been met, the issuing court, in the
exercise of its discretion, must be satisfied that the writ is
appropriate under the circumstances.

Id. (quoting Cheney, 542 U.S. at 380-81). “[M]andamus requires a case not
merely close to the line but clearly over it.