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In 2013, American and foreign law professors issued a Statement on Reform of Military
Justice. Several of its recommendations have since become law, while others remain needed. Since
the issuance of that statement, public and congressional attention to military justice has persisted,
fueled in large measure by concern over the armed forces’ inability to reduce sexual assaults and
harassment as well as, more recently, troubling indications of racial disparities in the
administration of military justice. Numerous reports have been prepared on the scope of these
problems and numerous suggestions—some of them mutually incompatible—have been made for
their solution or at least alleviation.

Both houses of Congress have military justice reform measures under active consideration.
Because this may be the rare moment in which such a measure can gain traction, we believe it is
critical that Congress seize and make the most of the opportunity that circumstances have
presented. We now affirm our belief that Congress should enact the remaining reforms proposed
in the 2013 statement. The experience of the ensuing years has only bolstered the case for their
passage.

First, Congress should ensure that charging decisions in all cases in which the permissible
sentence exceeds one year are made by lawyers independent of the military chain of command,
rather than by nonlawyer commanders. This reform will increase public and servicemember
confidence in the impartiality, legality, and overall fairness of charging decisions. It will also work
to address the problem of sexual assault in the military, which is currently exacerbated by the
perception of survivors that commanders are apathetic to their concerns. While sexual assault is
an especially vexing problem, it does not deserve its own separate justice system. No American
jurisdiction has ever created an offense-specific adjudication process in criminal law, and the
military should not be the first to so experiment.

Second, Congress should transfer the power to detail personnel to serve as court-martial
members (jurors) from commanders to independent court-martial administrators. Undertaking a
reform of the charging decision process without also undertaking this reform would be a half
measure, as it would permit jury stacking and unlawful command influence to undermine the value
added by the independent charging decision.

Third, Congress should establish a right to seek review by the Supreme Court of the United
States of any final judgment of the United States Court of Appeals for the Armed Forces. At
present, the overwhelming majority of court-martial convictions are statutorily excluded from
Supreme Court review. This discrimination against military personnel is indefensible.


https://www.gillibrand.senate.gov/imo/media/doc/LawProfessors_LetterSupport.pdf
https://www.gillibrand.senate.gov/imo/media/doc/LawProfessors_LetterSupport.pdf
https://www.yalelawjournal.org/forum/equal-supreme-court-access-for-military-personnel
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